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CHAPTER  ll-COAST  GUARD, 
DEPARTMENT  OF  TRANSPORTATION 

SUBCHAPTf R  M— MARINf  ON.  POUUTION 
UAMUTY  AND  COMfBISATlON 

[COD  77-0661 

PART  135^FFSHORE  OIL 
POLLUTION  COMPENSATION  FUND 

PART  136— OFFSHORE  OIL  POLLU¬ 
TION  COMPENSATION  FUND 
CLAIMS  PROCEDURES 

Implamantofion  of  Titia  III,  *  Oufar 
Continontol  Sholf  Londt  Act 
Amandmantt  of  1978 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  nUes. 

SUMMARY:  These  final  regulations 
are  required  to  implement  recently  en¬ 
acted  legislation  which  establishes  an 
Offshore  Oil  Pollution  Compensation 
Fund  to  be  available  for  certain  re¬ 
moval  costs  and  damages  caused  by  oil 
pollution  arising  in  connection  with 
Outer  Continental  Shelf  (OCS)  activi¬ 
ties.  The  regulations  are  Intended  to 
convey  to  those  persons  affected  by 
them  the  policies,  uniform  procedures, 
and  administrative  practices  regarding 
the  overall  management  and  general 
operation  of  the  ftmd. 

EFFECTIVE  DATE:  March  17,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Frank  A.  Martin.  Jr.,  Commandant 
(O-WDWP/61),  400  Seventh  Street 
SW.,  Washington.  D.C.  20590,  (302) 
426-2606. 

SUPPLEMENTARY  INFORMATION: 
These  final  rules  are  being  promulgat¬ 
ed  under  the  authority  of  Title  III  of 
the  Outer  Ccmtinental  Shelf  Lands 
Act  Amendments  of  1978  (Pub.  L.  95- 
372)  (the  Act)  of  September  18.  1978 
and  Executive  Order  12123  of  Febnir 
ary  26.  1979  (44  FR  11199).  Interested 
persons  were  invited  to  puticipate  in 
the  development  of  these  rules  by  a 
notice  of  proposed  rulemaking  which 
appeared  in  the  Fedkbal  Rbgister 
Issue  of  December  4.  1978  (43  FR 
56840-55).  In  addition,  the  Coast 
Guard  underto<4c  a  dir^  m^Hng  of 
the  proposed  rules  to  known  interest¬ 
ed  parties,  issued  press  releases,  and 
consulted  with  other  Federal  depart¬ 
ments  and  agencies  in  the  develop¬ 
ment  of  the  proposed  rules.  Further, 
public  hearings  were  held  on  the  pro¬ 
posals  in  New  Orleans,  La.  and  Wash- 
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ington.  D.C.  on  4  and  8  January  1979 
respectively. 

In  response  to  the  invitation  to  com¬ 
ment.  the  Coast  Guard  received  infor¬ 
mation  and  correspondence  from  over 
60  respondents  that  contained  slightly 
over  500  discrete  comment  items  on 
the  proposed  rules.  All  comments  re¬ 
ceived  have  been  thoroughly  evaluat¬ 
ed  and  those  within  the  scope  of  this 
rulemaking  action  have  resulted  in 
many  changes  which  appear  in  the 
final  rule. 

A  substantial  number  of  comments 
were  adopted,  either  in  whole  ,or  in 
part,  to  the  extent  possible,  and  many 
were  rejected.  Except  for  editorial 
changes  and  as  specifically  discussed 
below,  the  final  rules  and  the  reasons 
therefor  are  the  same  as  those  given  in 
the  notice  of  proposed  rulemaking.  A 
discussion  of  all  the  issues  raised  In 
the  comments  received  is  Impractica¬ 
ble  and  therefore  only  the  most  sig¬ 
nificant  issues  are  discussed  below. 

Due  to  the  need  to  use  Parts  130  and 
131  of  Title  33  of  the  Cod?  of  Federal 
Regulations  for  other  Coast  Guard 
rulemaking  projects,  the  final  Off¬ 
shore  Oil  Pollution  Liability  and  Com¬ 
pensation  regulations  will  appear  in  33 
CFR  Parts  135  and  136.  The  final  rules 
based  on  the  proposals  for  Part  130 
will  be  in  Part  135  and  those  proposed 
as  Part  131  will  be  in  Part  136,  even 
though  the  comments  discussed  below 
are  keyed  to  the  various  sections  pro¬ 
posed  for  Parts  130  and  131. 

Discussion  of  Major  Issues 
OENERAL  comments 

One  commenter  suggested  that  the 
regulations  require  States  to  designate 
a  contact  point  to  receive  copies  of  fi¬ 
nancial  responsibility  documents  for 
all  vessels  and  facilities  operating  in 
areas  which  might  affect  those  States.^ 
Those  documents  would  be  used  by* 
the  States  to  assist  claimants  in 
making  determinations  required  by 
the  regulations.  The  comment  was  re¬ 
jected  because  to  adopt  such  an  ap¬ 
proach  would  be  duplicative  and 
costly.  Advertisement  required  by  the 
regulations  will  provide  claimants  the 
name,  address,  and  telephone  number 
of  the  person  or  persons  from  whom 
claim  infom^ation  may  be  obtained. 

One  commenter  asked  that  the  pro¬ 
posed  regulations  be  amended  to  apply 
to  watercraft  transporting  diesel  fuel 
and  other  oil  products  to  offshore 
facilities.  Such  a  request  would 
expand  the  scope  of  the  Act  beyond 
the  limits  established  by  the  definition 
of  ‘‘vessel**  and.  therefore,  cannot  be 
accommodated  by  regulation. 

•  Approximately  18  industry  oom- 
menters  have  suggested  that  “royalty 
oil’’  be  excluded  from  productiim  in 
calculating  the  amount  of  fee  to  be 
paid  by  the  “owner",  arguing  that  the 
Federal  government  is  a  part  owner  of 


OCS  oil  when  it  is  produced.  These 
commenters  claim  the  Federal  govern¬ 
ment  is  the  owner  of  “royalty  oil”  at 
the  time  it  is  produced  by  virtue  of  the 
fact  that  the  oil  was  taken  in  kind. 
Under  OCS  lease  agreements  (a  copy 
of  which  appears  in  the  Federal  Reg¬ 
ister  issue  of  September  29,  1978.  43 
FR  44893-96)  and  regulations  appear¬ 
ing  in  30  CFR  225a.2(h).  250.20.  250.60 
and  250.65,  reference  to  “royalty  and 
royalty  oil"  is  an  amount  due  the  gov¬ 
ernment  in  money  or  kind  based  on 
production  removed  from  the  lease. 
The  royalty  on  crude  oil,  including 
condensate,  is  the  percentage  of  the 
value  or  amount  of  crude  oil  produced. 
‘Thus,  the  Federal  government  is  not 
part  “owner”  of  the  oil  at  the  time  it  is 
produced.  Because  a  large  number  of 
commenters  raised  this  concern  re¬ 
garding  “royalty' oil”  we  have  revised 
the  final  rule  that  levys  the  barrel  fee. 
S  135.103(a).  That  section  now  specifi¬ 
cally  reflects  that  the  per  barrel  fee 
applies  at  the  time  OCS  oil  is  pro¬ 
duced.  The  footnote  to  { 135.103  re¬ 
flects  our  interpretation  that  the  Fed¬ 
eral  government  is  not  the  owner  of 
the  oil  at  the  time  of  production. 

Several  commenters  from  industry 
argued  that  either  an  increase  in  the 
celling  price  of  0(^  oil  or  a  w'aiver  of 
the  restriction  on  selling  such  oil 
idx>ve  the  ceiling  price  be  granted.  It 
was  recommended  that  the  magnitude 
of  such  an  increase  or  waiver  be  equal 
to  the  per  barrel  fee.  One  Justification 
offered  for  such  an  action  was  that 
owners  of  pipelines  and  terminals  will 
benefit  from  the  Fund  but  will  not 
contribute  to  its  support.  By  treating 
the  per  burel  fee  as  a  recoverable 
cost.  aU  parties  will  be  treated  equally. 

While  such  a  Justification  may  be 
valid,  it  should  be  pointed  out.  as  has 
been  recognized  by  the  industry,  that 
the  Department  of  Energy  (DOE)  is 
the  governmental  entity  tasked  with 
review  of  such  an  issue.  DOE  has  al¬ 
ready  established  procedures  to  be  fol¬ 
lowed  to  petition  for  this  type  of 
relief.  Interested  persons  should  con¬ 
sult  10  CFR  205.  The  Coast  Guard  has 
noUfied  DOE  of  the  concern  expressed 
by  Industry  with  regard  to  this  issue, 
but  we  stress  that  the  burden  of 
formal  petition  for  administrative 
relief  rests  with  industry. 

One  commenter  pointed  out  that  in 
our  preamble  to  the  proposed  rules 
the  discussion  of  the  facilities  covered 
by  the  Act  for  liability  purposes  did 
not  specify  that  those  facilities  had  to 
be  located  on  the  OCS.  The  Act  clear¬ 
ly  states  that  only  those  facilities  lo¬ 
cated  on  the  OCS  are  subject  to  the 
statute.  Therefore,  only  facilities  lo¬ 
cated  on  the  OCS  need  comply  with 
these  regulations. 

Numerous  commenters  requested 
that  the  regulations  be  clarified  as  to 
whether  or  not  they  apply  to  natural 
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gas  production  facilities  and  pipelines. 
The  questions  raised  included  whether 
facilities  producing  or  transporting 
only  natural  gas  and  its  condensate 
need  apply  for  a  certificate  of  finan¬ 
cial  responsibility  and  if  the  $.03  per 
barrel  fee  must  be  paid  on  natural  gas 
and  condensate. 

Several  commenters  assiuned  that 
natiuml  gas  and  its  condensate  were 
not  covered  by  the  Act  and  suggested 
that  the  regulations  should  specifical¬ 
ly  exclude  natural  gas  and  condensate. 

Several  commenters  said  that  natu¬ 
ral  gas  and  condensate  do  not  consti¬ 
tute  a  threat  to  the  environment  if 
spilled  and  would  not  require  any 
cleanup  action.  Because  of  this  they 
suggested  that  the  regulations  should 
not  apply. 

One  commenter  suggested  that  if 
natural  gas  and  condensate  are  subject 
to  the  regulations  the  minimal  impact 
of  a  spill  should  be  considered  in  de¬ 
termining  the  amount  of  financial  re¬ 
sponsibility  that  will  be  requested 
from  these  facilities. 

After  carefully  examining  all  com¬ 
ments  on  this  issue  several  changes  to 
the  regiilations  were  made  to  make 
them  more  clear  with  respect  to  natu¬ 
ral  gas  and  condensate.  These  changes 
are  reflected  in  the  final  rule  at  8 135.5 
(bK6).  1 135.201(bK7).  and  f  136.5 

(bK7).  The  Coast  Guard  is  of  the  opin¬ 
ion  that  natural  gas  condensate,  a 
liquid  at  atmospheric  pressure  and  am¬ 
bient  temperature,  is  included  in  the 
definition  of  oil  i^ven  in  section  SOI 
(13)  of  the  Act.  Natural  gas  itself  is 
not  oiL  The  extent  to  which  a  facility 
handling  natural  gas  will  be  subject  to 
the  Act  will  depend  on  a  factual  analy¬ 
sis  of  the  operation  of  the  facility. 

The  acts  of  drilling  for,  producing, 
or  processing  natural  gas  will  not.  by 
themselves,  require  the  owner  or  oper¬ 
ator  to  establish  evidence  of  financial 
responsibility.  However,  if  the  facility 
has  the  capacity  to  transport,  store, 
transfer,  or  otherwise  handle  more 
than  one  thousand  barrels  of  conden¬ 
sate  at  any  one  time,  then  evidence  of 
financial  responsibility  is  required. 

Since  the  condensate  is  considered 
to  be  oil,  it  is  subject  to  the  per  barrel 
fee  on  all  oil  production,  and  a  dis¬ 
charge  of  the  condensate  creates  lia¬ 
bility  and  a  duty  to  notify  in  the  same 
manner  as  a  discharge  of  oil. 

One  commenter  suggested  that 
mobile  offshore  drilling  units  not  be 
considered  “offshore  facilities”  while 
drilling,  because  they  are  used  for  ex¬ 
ploration  rather  than  production  and 
for  drilling  rather  than  handling  (pro¬ 
ducing)  oil.  The  legislative  history  of 
the  Act  clearly  indicates  that  once  a 
drilling  ship  or  other  watercraft  is  at¬ 
tached  to  the  seabed  for  exploration, 
development,  or  production,  it  is  to  be 
considered  an  offshore  facility  under 
Title  nL  Furthermore,  by  definition 
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in  the  Act.  "offshore  facility”  includes 
any  drilling  structure  which  is  used  to 
drill  for  oil  produced  from  the  OCS. 
Therefore,  no  changes  in  the  proposed 
regulations  were  made  in  response  to 
this  comment. 

The  final  regulations  appearing  in 
Part  136  iqDply  only  to  claims  against 
the  Fund  under  the  authority  of  sec¬ 
tion  307  of  the  Act.  To  extend  the  ap¬ 
plication  of  these  regulations,  or  pro¬ 
mulgate  additional  regulations,  to 
cover  claims  against  the  owner,  opera¬ 
tor,  or  guarantor  of  the  source  of  oil 
pollution,  as  suggested  by  several  com¬ 
menters,  is  beyond  the  authority  of 
the  Act.  Furthermore,  these  regula¬ 
tions  do  not  attempt  interpretation  or 
clarification  of  sections  of  the  Act, 
such  as  section  304  (c).  which  are 
properly  the  province  of  the  courts. 
Public  access  to  information  is  not  ad¬ 
dressed  in  either  the  Act  or  these  reg¬ 
ulations;  this  subject  is  covered  by  ex¬ 
isting  law  and  regulations.  Neither  do 
the  regulations  provide  for  the  repre¬ 
sentation  of  claimants  as  proposed  by 
some  commenters.  The  Act  neither  re¬ 
quires  nor  authorizes  such  government 
provided  assistance  although  simple, 
and  expedited,  claims  procedures  are 
obviously  contemplated. 

Some  concern  was  expressed  by  a 
number  of  commenters  that  the  claims 
regulations,  as  proposed,  did  not  pro¬ 
vide  sufficiently  specific  and  detailed 
requirements  and  guidance.  It  remains 
our  intent  to  promulgate  the  mini¬ 
mum  regulations  necessary  to  satisfy 
statutory  requirements.  To  draft  spe¬ 
cific,  detailed,  regulations  for  every 
one  of  the  myriad  of  potential  situa¬ 
tions  which  might  occur  is  impossible. 
Such  an  ^proach,  if  possible,  would 
likely  allow  little  latitude  for  the  exer¬ 
cise  of  Judgment  in  the  resolution  of 
claims  against  the  Fund,  and  probably 
would  impose  unnecessarily  burden¬ 
some  conditions  on  many  claimants. 
The  final  rules  regarding  the  compen¬ 
sation  to  be  allowed  reflect  the  mini¬ 
mum  statutory  requirements  while  al¬ 
lowing  actual  compensation  to  be 
made,  on  a  case  by  case  basis,  based 
upon  the  conditions  and  circumstances 
of  each  individual  claim. 

A  few  commenters  suggested 
changes  or  additions  to  the  proposed 
claims  rules  that  would  impose,  by  reg¬ 
ulation.  restrictions  on  the  actions  of 
the  Secretary,  the  Coast  Guard,  or  the 
Fund  Administrator,  either  beyond 
the  scope  of  specific  statutory  require¬ 
ments  or  simply  not  necessary  for  im¬ 
plementation  of  the  Act.  These,  and 
commente  addressed  to  (ntemal  ad¬ 
ministrative  matters,  were  rejected  as 
not  proper  subjects  of  rulemaking. 
The  substance  of  many  comments  re¬ 
ceived  from  those  who  expressed  con¬ 
cern  regarding  the  simervision  of  the 
claims  adjustor,  while  containing  valid 
points,  fall  into  this  latter  category 
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and  were  not  adopted  in  the  final 
claims  regulations. 

i^acinc  CoiOfKiiTS 
PART  ISO 

Several  commenters  asked  for  guid¬ 
ance  as  to  what  constitutes  an  "unlaw¬ 
ful  quantity”  of  oil  or  an  "unlawfiil 
rate”  of  discharge  under  the  definition 
of  "oil  pollution”  in  proposed  1 130.5 
(a)  and  as  regards  notification  require¬ 
ments  in  proposed  f  130.805,  and 
whether  that  quantity  is  consistent 
with  the  quantities  which  may  be  es¬ 
tablished  as  "harmful”  under  the  Fed¬ 
eral  Water  Pollution  Control  Act 
(FWPCA).  Unlawful  quantities  and 
unlawful  rates  are  those  established 
by  any  applicable  statute  nr  regula¬ 
tion.  including  any  that  may  be  estab¬ 
lished  under  the  FWPCA.  Since  they 
are  established  under  other  statutes  or 
regulations,  attempting  to  define  them 
in  these  rules  is  not  appropriate. 

Several  commenters  felt  that  the 
definition  of  when  a  mobile  offshore 
drilling  unit  (MODU)  is  considered  an 
offshore  facility.  proposed 
8 130.201(bKl),  was  not  adequate.  Al¬ 
though  the  exact  wording  suggested 
was  not  used,  the  final  definition. 
8 135.201  (bK3),  incorporates  the  sub¬ 
stance  of  the  comment. 

Another  commenter  suggested  in¬ 
cluding  the  term  "spudding  in”  in  the 
definition  of  MODU.  to  describe  the 
moment  a  MODU  is  first  considered 
an  offshore  facility.  This  suggestion 
was  not  adopted.  Some  operations  con¬ 
ducted  by  MODU*s  do  not  require 
"spudding  in”.  The  same  commenter 
suggested  different  language  defining 
termination  of  operations.  The  sug¬ 
gested  change  was  not  adopted  but  the 
final  rule  in  1 135.201(bX3)  was 
changed  to  clarify  this  point. 

One  commenter  suggested  that 
when  a  MODU  is  conducting  oper¬ 
ations  at  an  existing  offshore  facility, 
it  should  be  considered  part  of  that  fa¬ 
cility.  We  agree,  provided  the  MODU 
and  the  platform  are  under  one  owner¬ 
ship,  and  have  provided  for  this  in 
8 135.201(bK4). 

Ntnnerous  comments  were  received 
suggrating  various  methods  of  defin¬ 
ing  an  "offshore  facility”  for  the  pur¬ 
pose  of  showing  financial  responsibili¬ 
ty  in  Subpart  C. 

Several  commenters  suggested  that 
each  OCS  lease  be  considered  one  off¬ 
shore  facility  and  that  the  lease  owner 
should  be  made  to  show  financial  re¬ 
sponsibility  for  all  operations  on  that 
lease. 

Several  commenters  suggested  that 
proposed  1 130.201(bK3)  be  changed  to 
include  as  part  of  a  platform  or  struc¬ 
ture  all  transfer  or  gathering  lines 
within  a  given  field  upstream  of  custo¬ 
dy  transfer,  noting  that  this  would 
eliminate  certification  of  a  large 
number  of  short  lines  within  a  field. 
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Other  commenters  suggested  that 
all  structures  within  a  given  field, 
whether  or  not  connected,  should  be 
considered  ah  offshore  facility. 

One  commenter  suggested  that  all 
structures  which  are  physically  con¬ 
nected  in  any  manner  and  which  are 
all  owned  by  one  company  or  its  sub¬ 
sidiaries  be  considered  an  offshore  fa¬ 
cility. 

Several  commenters  suggested  a 
“systems"  i4>proach  to  the  definition 
of  an  offshore  facility,  utilizing  either 
the  point  of  custody  transfer  or  the 
point  where  hydrocarbons  are  first 
separated,  dehydrated,  or  otherwise 
processed  as  the  end-point  of  the  off¬ 
shore  facility. 

Two  commenters  requested  clarifica¬ 
tion  of  whether  pipelines  would  consti¬ 
tute  the  t3rpe  of  physical  connection 
required  between  structures  to  qualify 
them  as  a  single  offshore  facility. 

Several  commenters  suggested  that 
segments  of  a  pipeline  system  under 
one  ownership  be  considered  a  single 
offshore  facility. 

The  final  rules  in  S  135.201(b)  incor¬ 
porate  a  systems  approach,  to  the  defi¬ 
nition  of  offshore  facility  which  en¬ 
compasses  most  comments.  It  allows 
an  owner  to  group,  within  a  field,  all 
connected  structures,  including  plat¬ 
forms  and  pipelines,  into  one  facility 
up  to  the*point  of  custody  transfer.  It 
also  allows  separate  segments  of  a 
pipeline  under  one  ownership  to  be 
considered  as  a  single  offshore  facility. 

A  few  commenters  requested  that  we 
clarify  under  proposed  Subpart  C 
whether  we  intended  the  facility 
owner  or  the  operator  to  apply  for  the 
Certificate  of  Financial  Responsibility. 
The  Act  permits  the  owner  or  operator 
of  the  facility  to  show  financial  re¬ 
sponsibility;  we  feel  that  either  party 
may  apply  for  a  certificate.  There  is 
sufficient  latitude  for  the  parties  to 
decide  which  one  will  apply.  However, 
this  does  not  affect  the  liability  of 
either  party  imder  the  Act.  The  final 
rule.  §  135.204,  clarifies  who  may  .apply 
for  a  certificate. 

Several  commenters  asked  that  we 
further  define  the  term  “1000  barrels 
at  any  one  time”  in  proposed 
{  130.203(a).  One  commenter  suggested 
that  we  define  it  in  terms  of  barrels 
per  day.  stating  that  this  is  the  normal 
industry  method  of  expressing  such 
capacity.  Our  interpretation  of  section 
305(b)  of  the  Act  where  this  term 
originated  is  that  the  Congress  intend¬ 
ed  the  term  to  mean  the  maximum 
volume  of  oil  that  could  physically  be 
contained  in  a  pipeline  at  any  specific 
moment  in  time.  There  is  no  indica¬ 
tion  in  the  legislative  history  that  the 
volume  of  oil  was  to  be  related  to  bar¬ 
rels  per  day.  Accordingly,  this  com¬ 
ment  was  not  adopted. 

Another  commenter  asked  whether 
the  term  “1000  barrels  of  oil  at  any 
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one  time",  in  proposed  S  130.203(a),  in¬ 
cluded  refined  and  lubricating  oils,  not 
produced  on  the  OCS.  As  long  as  an 
offshore  facility  is  involved,  section 
305(b)  of  the  Act  does  not  limit  the 
type  of  oil.  Therefore,  refined  and  lu¬ 
bricating  oils  are  included. 

By  far,  the  largest  amount  of  public 
comment  received  was  directed  at  pro¬ 
posed  fi  130.203.  Paragraph  (c)  of  that 
section  subjects  insurers  to  establish 
evidence  of  financial  resix>nsibility  In 
the  amount  of  $35,000,000  per  facility. 
The  comments  indicated  that,  as  the 
proposed  section  was  written,  there  is 
not  sufficient  capacity  in  the  insur¬ 
ance  market  to  handle  this  type  of  a 
requirement  and.  if  there  were,  the 
cost  would  be  excessive.  The  increased 
cost  or  non-availability  of  insurance 
would  have  the  greatest  impact  on 
small  owners  or  operators  who  do  not 
have  the  financial  strength  to  self- 
insure. 

We  have  reviewed  and  reassessed  our 
proposed  rules  concerning  coverage  of 
multiple  facilites  in  light  of  the  above 
comments  and  the  experience  to  date 
involving  operations  on  the  OCS.  It  is 
in  the  national  interest  to  facilitate 
development  of  the  energy  resources 
on  the  OCS  and  the  overall  purpose  of 
the  Act  is  to  further  this  goal.  While 
there  is  undeniably  some  degree  of  in¬ 
creased  risk  of  inciuTlng  liability  as  a 
result  of  an  oil  pollution  incident  if  an 
owner  or  operator  in  involved  with 
multiple  facilities,  data  is  not  available 
to  quantify  the  probable  exposure.  In 
our  opinion  the  probability  of  simulta¬ 
neous  incidents  is  low.  Since  the  owner 
or  operator  is  required  to  maintain 
satisfactory  evidence  of  financial  re¬ 
sponsibility.  as  well  as  establish  it  ini¬ 
tially.  we  have  decided  to  eliminate 
the  proposed  scale  of  financial  respon¬ 
sibility  limits  for  owners  or  operators 
of  multiple  facilities.  Under  the  final 
rule,  $35,000,000  is  the  maximum 
amount  for  which  evidence  of  finan¬ 
cial  responsibility  must  be  established. 

It  was  not  our  intent  to  unduly 
burden  the  owner  or  operator  choos¬ 
ing  insurance  as  the  means  to  estab¬ 
lish  evidence  of  financial  responsibili¬ 
ty.  The  final  rule  in  {  135.203,  clarifies 
that,  so  long  as  the  assets  represented 
by  the  evidence  of  financial  responsi¬ 
bility  in  whatever  form,  are  available 
to  satisfy  the  potential  liability  of  an 
owner  or  operator  for  each  facility  in¬ 
tended  to  be  covered  by  that  evidence, 
the  maximum  amount  required  is 
$35,000,000. 

One  commenter  suggested  that  a 
provision  be  added  to  proposed 
S  130.203(b)  to  require  replenishment 
of  funds  expended  by  a  self-insurer  to 
cover  liabilities.  It  was  suggested  that 
otherwise  a  self-insurer’s  funds  might 
be  exhausted  in  response  to  an  inci¬ 
dent,  and  that  damages  resulting  from 
subsequent  incidents  by  that  spiller 


might  not  be  fully  compensated.  Inclu¬ 
sion  of  such  a  provision  is  not  consid¬ 
ered  neceskary.  The  regulations  re¬ 
quire  an  owner  or  operator  to  estab¬ 
lish  and  maintain  evidence  of  finan¬ 
cial  responsibility  in  the  amount  for 
which  a  certificate  is  granted.  This 
maintenance  provision  is  sufficient  to 
cover  the  instance  Just  described.  Fur¬ 
ther.  the  Fund  Administrator  will  re¬ 
examine  the  financial  capability  of  a 
certificate  holder  after  each  incident 
to  ensure  that  the  requisite  amount  of 
financial  responsibility  is  maintained. 

Numerous  comments  were  received 
with  regard  to  the  problems  that  pro¬ 
posed  9 130.203(e)  imposed  on  Joint 
venture  operations.  The  intent  of  that 
paragraph  was  to  reduce  the  number 
of  individual  applicants  for  a  single 
certificate  to  Just  one.  The  major 
problem  that  the  proposed  rule  cre¬ 
ated  was  to  impose  a  system  on  the  in¬ 
dustry  which  provides  for  coverage  of 
a  facility  as  an  entity  rather  than  cov¬ 
erage  for  each  proportionate  owner-of 
a  facility  as  is  current  industry  prac¬ 
tice.  Commenters  also  indicated  that  a 
policy  of  requiring  one  member  to  ac¬ 
quire  the  insiirance  would  discriminate 
in  favor  of  the  large  individual  owner. 
We  agree  with  the  basic  comments  not 
to  impose  a  new  system  when  existing 
OCS  insurance  arrangements  have 
worked  reasonably  well  since  1953. 
The  requirements  covering  submission 
of  evidence  of  financial  responsibility 
have  been  rewritten  in  a  new  9 135.204 
which  accommodates  the  existence  of 
participating  owners  while  preserving 
our  intent  to  receive  proof  of  financial 
responsibility  from  one  source  who 
will  be  responsible  for  application  and 
changes  affecting  the  application. 

One  commenter  recommended  the 
substance  of  proposed  9 130.203(d)  be 
placed  in  proposed  9  130.215  on  certifi¬ 
cation.  The  rationale  for  this  recom¬ 
mendation  was  that  the  substance  of 
that  provision  more  properly  belonged 
with  the  requlTjements  governing  certi¬ 
fication  rather  than  amount.  We  agree 
and  have  therefore  deleted  the  re¬ 
quirement  from  proposed  9 130.203(d) 
and  added  it  as  a  new  paragraph  (g)  in 
the  final  rule  in  9 135.215. 

One  commenter  requested  that  in 
proposed  9 130.207(a)  we  specifically 
show  which  insurers  will  be  acceptable 
to  the  Fund  Administrator.  The  final 
rule.  9 135.207(a).  now  indicates  the 
general  types  of  insiu*ance  underwrit¬ 
ers  whose  insurance  for  financial  re¬ 
sponsibility  may  be  acceptable  to  the 
Fund  Administrator. 

One  comment  concerning  termina¬ 
tion  of  ai)  insurance  policy  indicated 
problems  with  the  way  proposed 
9 130.207(c)  would  require  an  addition¬ 
al  30  days  risk  on  a  normal  12  month 
policy.  The  comment  also  indicated 
the  final  rule  should  be  more  clear  re¬ 
garding  the  difference  between  the 
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normal  termination  date  of  a  policy 
and  cancellation  by  the  insurer  before 
the  termination  date. 

When  a  policy  is  self-terminating, 
i.e..  at  the  end  of  12  months,  the  cer¬ 
tificate  will  be  issued  for  the  same 
period  and  thus  be  self-terminating 
also.  The  final  rule  in  §  135.207(c)  pro¬ 
vides  that  less  than  30  days  notifica¬ 
tion  will  be  allowed  where  alternate 
evidence  of  financial  responsibility  has 
been  arranged  or  in  those  cases  where 
a  facility  ceases  the  operations  which 
caused  it  to  be  classified  as  a  offshore 
facility  under  Subpart  C.  The  flnal 
rule  in  paragraph  (c)  of  $$  135.209-.211 
has  alro  been  worded  similarly  to 
S  135.207(c),  to  avoid  the  same  prob¬ 
lems  regarding  termination  of  the 
other  methods  of  financial  responsibil¬ 
ity. 

In  light  of  the  great  distances  in¬ 
volved  and  variety  of  insurance  under¬ 
writers,  two  commenters  requested 
that  we  accept  confirmation  of  cover¬ 
age  from  approved  insurance  brokers 
in  lieu  of  individual  signatures  by  the 
underwriters  as  indicated  on  the  pro¬ 
posed  application  form.  This  confirma¬ 
tion  would  contain  details  of  the  insur¬ 
ance  coverage  arranged.  Paragraph  (e) 
has  been  added  to  the  final  rule  in 
S  135.207  to  allow  this  method  of  con¬ 
firmation. 

Several  commenters  indicated  severe 
problems  with  the  requlr^ent  in  pro¬ 
posed  SS  130.207-.211  that  insurers, 
guarantors,  and  sureties  agree  to  be 
sued  directly.  Ckmimenters  stated  that 
insurance  policies  are  contracts  of  in¬ 
demnity  and  do  not  lend  themselves  to 
direct  action  suits.  The  Act  is  very  spe¬ 
cific  in  this  area.  Section  305(c)  states 
that  any  claim  authorized  by  section 
303(a)  may  be  asserted  directly  against 
the  guarantor  providing  evidence  of  fi¬ 
nancial  responsibility  fm*  the  owner 
and  operator.  Therefore,  the  require¬ 
ment  remains  in  the  final  rules.  (Xher 
commenters  asked  that  we  include  the 
defenses  to  a  direct  action.  Since  the 
defenses  are  provided  by  statute,  there 
is  no  need  to  address  them  in  the  regu¬ 
lations. 

A  substantial  number  of  commenters 
advised  that  retention  of  the  require¬ 
ment  In  proposed  { 130.207(e)  and 
S  130.209(g)  concerning  Joint  and  sev¬ 
eral  liability  would  virtually  eliminate 
insurance  and  guaranty  as  methods  of 
showing  financial  responsibility,  par¬ 
ticularly  among  the  smaller  owners 
and  operators.  Tlie  Act  imposes  Joint 
and  several  liability  on  the  owner  and 
operators  and  provides  that  claims 
may  be  directly  asserted  against  their 
guarantors.  We  did  not  intend  to  add 
any  requirements  beyond  those  con¬ 
tained  in  the  Act.  Therefore,  the 
“Joint  and  several”  requirement  has 
been  deleted  in  the  final  rules. 
S9 135.207  and  135.209. 


A  few  comments  indicated  that  a 
guarantee,  as  proposed  In  ( 130.209,  is 
not  a  viable  method  for  showing  finan¬ 
cial  responsibility  because  it  would  re¬ 
strict  the  amount  of  the  guarantor’s 
financial  assets.  The  commenters  ap¬ 
parently  have  interpreted  our  guaran¬ 
tee  to  be  a  guarantee  of  indebtedness. 
The  method  of  guarantee  we  have  in¬ 
dicated  may  be  defined  as  a  “guaran¬ 
ty”  where  one  party  promises  to  make 
good  on  the  failure  of  another  who  is 
liable.  Until  a  pollution  incident  actu¬ 
ally  occurs,  as  in  the  case  of  a  cata¬ 
strophic  spill,  no  asset  of  the  guaran¬ 
tor  has  been  impaired  nor  has  any  lia¬ 
bility  been  incurred;  in  fact,  the  guar¬ 
antor  may  even  transfer  this  risk  to  an 
insurance  company.  Accordingly,  we 
have  changed  all  references  to  “guar¬ 
antee”  in  { 135.209  to  “guaranty”. 

Two  commenters  recommended  that 
the  guarantor  under  proposed 
9 130.209  be  allowed  other  methods  to 
show  financial  responsibility  such  as 
self-insurance  or  insurance.  There  is 
no  reason  why  a  guarantor  may  not 
use  the  same  methods  as  an  owner  or 
operator;  so  long  as  this  coverage  pro¬ 
tects  the  owner  or  operator.  We  agree 
with  the  commenters  and  their  ration¬ 
ale  with  respect  to  this  issue  and  have 
therefore  revised  the  final  rule  on 
guaranty  as  evidence,  9 135.209,  to  pro¬ 
vide  the  same  tjrpe  of  supporting  docu- 
mentatimi  and  insimmce  allowed 
under  99 135.207.  135.211  and  135.213. 

Several  comments  were  made  as  to 
why  we  required,  in  proposed  9 130.209 
(b)  and  9 130.213(aK2),  a  Certified 
Public  Accountant  to  certify  a  state¬ 
ment  of  working  capital.  With  consoli¬ 
dated  balance  sheets  we  are  unable  to 
determine  if  the  amount  of  working 
ci4>ltal  of  a  subsidiary,  which  is  re¬ 
questing  the  admission  of  evidence  of 
self-insurance,  is  mifficient  to  cover 
the  amount  required.  If  insufficient 
for  a  subsidiary,  the  parent  corpora¬ 
tion  may  guarantee  or  indemnify  the 
subsidiary  through  their  consolidated 
proof.  We  agree  that  statements  of 
working  capital  and  assets  need  not  be 
signed  by  a  CPA  when  non-consoli- 
dated  balance  sheets  support  these  ad¬ 
ditional  statements,  or  when^he  state¬ 
ments  represent  the  full  backing  of 
the  consolidated  entity.  The  Treasurer 
of  the  company  or  equivalent  official 
will  suffice  in  certifsring  these  state¬ 
ments  when  a  CPA  is  not  necessary. 
We  have  revised  the  Final  rule, 
9 135.213,  by  adding  a  new  paragraph 
(b)  to  clarify  this  point.  The  require¬ 
ment  was  deleted  in  its  entirety  from 
proposed  9130-209  due  to  the  other 
changes  made  to  that  section. 

A  number  of  commenters  have  ad¬ 
vised  us  that  traditional  contractual 
relationships  between  the  offshore 
drilling  contractors  and  oil  company 
operators  Involve  the  oil  company  op¬ 
erators  providing  an  indemnity  to  the 


drilling  contractors  for  liaMlity 
against  oil  pollution.  In  order  to  recog¬ 
nize  this  contractual  relationship  we 
have  added  a  new  9 135.210,  to  permit 
indemnity  as  a  method  of  showing  fi¬ 
nancial  responsibility.  This  addition, 
however.  In  order  to  protect  those  that 
could  be  damaged,  requires  indemni¬ 
tors  to  submit  proof  they  are  finan¬ 
cially  responsible.  Indemnitors  may 
provide  the  proof  by  any  method  rec¬ 
ognized  in  9 135.205. 

A  few  commenters  stated  that  surety 
bonding  proposed  in  9 130.211  is  not  a 
realistic  method  for  establishing  fi¬ 
nancial  responsibility  due  to  the  cost. 
Although  surety  may  be  a  costly 
method,  we  have  not  deleted  this  sec¬ 
tion  in  order  to  keep  the  surety  option 
open  for  those  ccmipanles  who  wish  to 
buy  the  protection  offered  by  a  bond¬ 
ing  company. 

One  commenter  stated  that  in  pro¬ 
posed  9 130.213  (a)  the  words  “Evi¬ 
dence  of  self-insurance  •  •  *  must  be 
supported  by  *  *  *”  suggest  that  some 
evidence  other  than  that  listed  in  the 
section  may  be  required.  Although  we 
may  need  additional  information  in  a 
specific  case.  9 135.215  (e)  provides  for 
that  contingency.  Under  most  expect¬ 
ed  normal  circumstances  the  evidence 
explicitly  required  by  the  section  for 
self-insurance  will  form  a  sufficient 
basis  for  determining  whether  to  issue 
a  certificate.  We  did  not  intend  to 
imply  otherwise. 

Two  commenters  requested  that  we 
define  “sufficient  liquid  assets”  and 
“cash  flow”  as  usM  in  proposed 
9 130.213(aK2).  explaining  that  in  the 
context  used  the  intent  of  that  para¬ 
graph  was  not  clear.  We  have  deleted 
reference  to  the  term  “sufficient 
liquid  assets”  in  the  final  rules  and  re¬ 
written  the  provision  using  more 
easily  understood  language. 

One  commenter  suggested  that  pro¬ 
posed  9  l30.213(aXl)  be  expanded  to 
include  foreign  assets.  The  primary 
difficulty  with  including  foreign  assets 
is  in  the  inability  of  the  U.S.  to  gain 
control,  if  necessary,  over  the  assets. 
Therefore,  the  suggested  inclusion  of 
foreign  assets  was  not  adopted. 

With  regard  to  this  same  section, 
other  commenters  advised  that  if  we 
excluded  foreign  assets  in  the  compu¬ 
tation  of  working  capital,  we  should 
also  exclude  foreign  liabilities.  In  the 
final  rule.  9  i3S.213(aKl).  we  have  in¬ 
cluded  clarifying  language  to  indicate 
the  paragraph  was  intended  to  apply 
to  current  U.S.  assets  and  current  U.S. 
liabilities  only. 

Several  commenters  advised  that  the 
requirement  in  proposed  9 130.213(c) 
for  filing  of  financial  statements  and 
10-K  reports  at  different  time  periods 
would  create  problems.  They  further 
advised  that  if  a  common  120  days 
after  the  flnancial  period  were  adopt¬ 
ed  the  10-K  report  filed  without  the 
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other  financial  statements  required  by 
paragraph  (a)  of  the  section  would  be 
sufficient  since  the  10-K  report  con¬ 
tains  must  of  that  same  financial  data. 
We  agree  in  part,  and  have  therefore 
revised  the  paragraph,  now  paragraph 
(d)  of  8 135.213,  to  reflect  that  data 
submitted  in  the  10-K  report  need  not 
be  duplicated.  This  revision  will  result 
in  reduced  duplication  and  paperwork 
for  those  self-insurers  who  file  10-K 
reports  with  the  Securities  and  Ex¬ 
change  Commission. 

One  commenter  suggested  that  the 
phrase  “The  owner  or  operator  or 
owner  and  operator  of  an  offshore  fa¬ 
cility  shall—”  in  proposed  8 130.215(a) 
be  changed  to  “Applicants  shall—” 
and  that  the  phrase  “owner  or  opera¬ 
tor  of  the  offshore  facility  or  an  au¬ 
thorized  representative”  be  eliminated 
from  proposed  paragnq>h  (c)  of  that 
section  because  of  definitional  prob¬ 
lems  these  phrases  connoted.  The 
commenter  believed  that  such  lan¬ 
guage  could  result  in  the  erroneous  in¬ 
terpretation  that  each  owner  or  opera¬ 
tor  of  a  facility  must  shown  financial 
responsibility  to  the  full  $35,000,000 
amoimt.  We  agreed  that  this  interpre¬ 
tation  could  occur  and  therefor  adopt¬ 
ed  the  commenter's  suggestions  in  the 
final  rule  8 135.215  (a)  and  (c).  We  did 
not  intend  that  a  showing  of  financial 
responsibility  for  a  facility  having 
more  than  one  owner  exceed 
$35,000,000. 

A  number  of  commenters  pointed 
out  that  the  date  in  proposed  8 130.215 
(aKl)  and  (2),  March  17,  1979,  for  sub¬ 
mission  of  an  application  for  a  Certifi¬ 
cate  of  Financial  Responsibility  was 
tmreaUslic.  We  acknowledged  this 
might  be  the  case;  the  notice  of  pro¬ 
posed  rulemaking  specifically  request¬ 
ed  recommendations  for  a  time  period 
sufficient  to  comply.  The  answers 
ranged  from  30  days  to  13  months. 
The  principal  reasons  for  the  longer 
time  period  requested  were  to:  (1) 
allow  insurance  policies,  normally 
written  for  a  12  month  period,  to  lapse 
and  be  renewed  under  the  provisions 
of  these  regulations;  (2)  allow  suffi¬ 
cient  time  for  the  completion  of  the 
insurance  study  required  by  section 
305(d)  of  the*  Act;  and  (3)  allow  suffi¬ 
cient  time  for  the  Fund  Administrator 
to  establish  operating  procedures  and 
forms  for  filing.  We  concur  that  the 
period  for  submission  of  applications 
needs  extending  and  feel  that  six 
months  is  sufficient  to  accomplish  the 
certification  tasks.  The  Act  requires  as 
quick  a  response  as  possible.  We  have, 
therefore,  revised  8130.215  (aKl)  and 
(2)  (now  8 135.215  (aKl)  and  (2))  to  re¬ 
flect  September  17,  1979  as  the  date 
by  which  applications  must  be  filed 
with  the  Fund  Administrator.  We  an¬ 
ticipate  that  the  forms  should  be 
available  from  the  Fund  Administra¬ 


tor  or  any  Coast  Guard  District  Office 
by  June  1,  1979. 

The  45  days  lead  time  required  in 
proposed  8 130.215  (aK2)  before  plac¬ 
ing  a  facility  in  operation  was  consid¬ 
ered  excessive  by  many  commenters. 
They  felt  the  lead  time  may  not  allow 
for  the  contingency  that  a  replace¬ 
ment  mobile  offshore  facility  may  be 
required  at  short  notice  and  a  shorter 
lead  time  should  therefore  be  allowed. 
The  originally  proposed  45  day  lead 
time  is  considered  necessary  for  re¬ 
viewing  original  proofs  of  financial  re¬ 
sponsibility.  Where  a  previously  ap¬ 
proved  owner  or  operator  is  only 
adding  additional  facilities  to  be  cov¬ 
ered  by  evidence  of  financial  responsi¬ 
bility  previously  submitted,  regardless 
whether  those  additional  facilities  are 
mobile  or  fixed,  the  applicant  will  not 
be  subject  to  the  45  day  requirement. 
We  have  clarified  oiu*  intent  with  re¬ 
spect  to  this  issue  by  adding  a  new 
paragraph  (aK3)  in  8 135.215. 

^  Several  commenters  expressed  con¬ 
cern  that  duplicate  submissions  of  evi¬ 
dence  of  financial  responsibility  would 
result  from  the  way  the  proposed  reg¬ 
ulations  in  Subpart  C  were  written. 
The  commenters  contended  that  this 
would  result  in  a  ponderous  and  costly 
certification  process.  Several  other 
commenters  requested  we  consider 
blanket  certification  of  facilities  and 
consolidated  applications,  to  simplify 
the  certification  process,  particularly 
where  an  owner  owns  more  than  one 
facility.  The  regulations  have  been  re¬ 
vised  and  clarified  to  simplify  the  cer¬ 
tification  process. 

The  need  to  known  each  facility  in 
existence  on  the  OCS  and  who  is  fi¬ 
nancially  responsibile  is  evident.  Adop¬ 
tion  of  a  blanket  certification  process 
would  not  provide  this  needed  infor¬ 
mation.  However,  once  an  owner  or  op¬ 
erator  has  established  evidence  of  fi¬ 
nancial  responsibility,  this  evidence 
need  not  be  duplicated  to  cover  the  ad¬ 
dition  of  other  facilities  if  the  estab¬ 
lished  amount  of  financial  responsibil¬ 
ity  is  sufficient  to  cover  additional 
facilities  and  applies  to  them.  Notifica¬ 
tion  through  an  application,  of  the  ad¬ 
ditional  facilities  to  be  covered  by  the 
previously  established  evidence  of  fi¬ 
nancial  responsibility  is  all  that  is  re¬ 
quired. 

In  addition,  proposed  8130.217  re¬ 
garding  display  of  Certificates  of  Fi¬ 
nancial  Responsibility  has  been  de¬ 
leted.  Although  the  Act  authorizes  the 
proposed  requirements,  further  exami¬ 
nation  of  the  problems  involved  and 
alternatives  available  has  convinced  us 
that  they  are  not  needed.  Unlike  ves¬ 
sels.  facilities  remain  in  place  and  they 
are  not  subject  to  the  denial  of  entry 
and  detention  sanctions,  which  must 
be  applied  immediately  to  be  effective. 
Verification  of  a  facility’s  coverage  by 
a  Certificate  of  Financial  Responsibili¬ 


ty  can  be  accomplished  through  data 
compiled  at  Fund  headquarters.  Ac¬ 
cordingly,  the  holder,  of  a  certificate 
may  retain  it  at  whatever  location  de¬ 
sired. 

The  former  paragraph  (c)  of  pro¬ 
posed  8 130.217  has  been  moved  to  a 
new  paragraph  (f)  under  8 135.215. 

One  commenter  criticized  the  re¬ 
quirement  in  proposed  8 130.217(c)  for 
not  containing  any  standards  or  crite¬ 
ria  regarding  under  what  circiun- 
stances  the  holder  or  owner  of  a  certif¬ 
icate  would  be  required  to  surrender 
the  certificate  on  demand.  We  have  re¬ 
vised  that  paragraph  (which  now  ap¬ 
pears  in  8  135.215(f))  to  include  a  refer¬ 
ence  to  the  standards  enumerated  in 
8  135.223. 

Several  commenters  recommended 
ctuuiglng  the  time  period  in  proposed 
8 130.219  (a)  to  allow  sufficient  time  to 
notify  the  Fund  Administrator  of 
changes  which  significantly  affect  the 
owner’s  or  operator’s  financial  posi¬ 
tion.  There  was  also  qne  comment  as 
to  what  we  mean  by  the  term  “signifi¬ 
cantly  affect”.  We  have  changed  the 
time  period  to  10  days,  in  8 135.219  (a), 
to  allow  sufficient  time  for  a  written 
notification.  The  reason  for  not  ex¬ 
tending  the  time  to  a  30  day  period,  as 
requested  by  several  of  the  com¬ 
menters.  is  that  circumstances  for 
which  notification  must  be  given  are 
those  which  might  affect  the  ability  of 
the  owner  or  operator  to  meet  their  li¬ 
ability  under  the  Act.  thereby  expos¬ 
ing  the  Fund.  This  exposure  should  be 
as  limited  as  possible,  while  giving  the 
owners  and  operators  a  reasonable 
time  in  which  to  act.  We  believe  that 
10  days  is  appropriate.  'The  term  “sig¬ 
nificantly  affect”  is  not  used  in  the 
final  rule  since  it  is  ambiguous. 

Several  commenters  questioned  the 
adequacy  of  the  procedures  in  pro¬ 
posed  8  130.223  (d)  for  review  of  ac¬ 
tions  to  revoke  Certificates  of  Finan¬ 
cial  Responsibility.  Several  asked  for 
more  time  to  respond  to  a  notice  of 
intent  to  revoke.  Others  asked  that 
provisions  for  hearings  and  Judicial 
review  be  added  to  the  final  rule  and 
that  the  time  periods  in  paragraph  (c) 
and  (d)  of  proposed  8  130.223  be  clari¬ 
fied.  We  basically  agree  with  the  com¬ 
menters  and  have  therefore  revised 
8 135.223  to  provide  for  a  hearing  proc¬ 
ess  and  to  clarify  the  expres^on  of 
time  periods  therein.  That  section  also 
now  addresses  denials  of  certificates. 
Judicial  review  after  final  agency 
action  is  governed  by  section  309  of 
the  Act. 

Several  comments  were  received  in 
response  to  our  request  in  the  pream¬ 
ble  to  the  proposed  rules  (page  56844) 
for  specific  comments  on  the  draft  ap¬ 
plication  form.  One  commenter  re¬ 
quested  we  clarify  the  type  of  choice 
of  facilit)r;  delete  “refinery”,  add  “off¬ 
shore  production  platform”  (including 
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drilling  operations);  change  “drilling 
structure”  to  "mobile  drilling  unit;” 
and  clarify  the  meaning  of  first  and 
second  affidavits.  The  choice  of  facili¬ 
ties  as  proposed  is  agreeable.  The  pur¬ 
pose  of  the  first  and  second  affidavits 
is  to  allow  for  more  than  one  tsrpe  of 
evidence  or  more  than  one  Insurer, 
guaranty  etc.  to  be  presented.  We  did 
not  intend  to  limit  the  number  to  only 
two  because  third,  fourth,  etc.  attach¬ 
ments  could  be  made. 

Another  commenter  requested  a  line 
be  provided  for  printing  or  typing  the 
name  under  the  signature  and  also 
room  for  the  person’s  title.  This  space 
will  be  provided  in  the  final  form. 

Several  commenters  requested  we 
use  forms  similar  to  those  of  the  Fed¬ 
eral  Maritime  Commission.  We  have 
found  through  the  hearings  and  com¬ 
ments  that  there  is  very  little  similar¬ 
ity  in  vessel  and  facility  operations 
with  respect  to  financial  responsibili¬ 
ty.  Therefore,  we  feel  we  must  design 
our  own  forms. 

Other  changes  will  be  made  to  the 
draft  forms,  based  upon  the  changes 
reflected  in  the  final  rules  regarding 
multiple  ownership,  methods  of  insur¬ 
ing  the  individual  proportional  awner, 
and  variety  of  facilities.  Final  forms 
should  be  available  by  June  1, 1979. 

Several  conunenters  felt  that  the  oc¬ 
currences  listed  in  proposed 
§  130.303(a)(3)  were  inappropriate, 
either  because  they  were  too  all-en¬ 
compassing  or  because  they  did  not  in¬ 
clude  all  possible  occurrences.  The  ex¬ 
amples  of  occurrences,  with  the  excep¬ 
tion  of  the  term  "weakness”,  were  not 
changed  since  each  of  the  listed  types 
is  likely  to  cause  pollution  or  incur  re¬ 
moval  costs  (as  per  section  304(a)  of 
the  Act)  and,  therefore,  should  be  re¬ 
ported.  The  term  "weakness”  was  de¬ 
leted  since  this  condition  may  not  be 
readily  apparent. 

Several  conunenters  stated  that  it 
was  not  clear  that  "occurrences  which 
pose  an  imminent  threat  of  oil  pollu¬ 
tion”  were  to  be  reported.  These  are 
specifically  included  in  the  definition 
of  incident  in  section  301  of  the  Act. 
To  clarify  this,  proposed  $  130.305(a) 
(now  9 135.305(a))  was  revised  to  spe¬ 
cifically  include  those  occurrences. 

Three  conunents  dealt  with  notifica¬ 
tion  procedures;  two  with  dual  notifi¬ 
cation  problems  under  these  regula¬ 
tions  and  33  CFR  Part  153,  and  one 
with  a  recommendation  for  a  change 
in  the  order  of  priority.  This  section 
was  written  with  33  CFR  153.203  in 
mind  and  the  requirements  are  essen¬ 
tially  the  same,  the  primary  difference 
being  the  second  notification  option. 
In  most  cases  in  the  Coastal  Region, 
the  predesignated  On  Scene  Coordina¬ 
tor  (as  specified  in  the  second  option 
of  33  CFR  153.203)  will  be  the  same 
person  listed  in  the  second  option  of 
these  regulations.  Section  130.305  was 


proposed  in  this  manner  to  insure  that 
notification  would  eventually  reach 
the  Fund  Administrator.  Proposed 
S130.305(aKl)  (now  $  135.305(aHl)) 
was  revised  to  show  that  this  option  is 
only  available  within  the  continental 
United  States.  A  new  paragraph  (b) 
was  added  to  this  section  to  clarify  the 
fact  that  notice  submitted  in  accord¬ 
ance  with  this  section  also  satisfies  the 
requirements  of  33  CFR  Part  153. 

Three  commenters  suggested  adding 
to  proposed  $  130.305  rules  requiring 
the  Coast  Guard  to  inform  and  pro-' 
vide  copies  of  notification  documents 
to  concerned  coastal  States.  Notifica¬ 
tion  of  all  incidents  is  already  being 
provided  to  the  States  under  the 
FWPCA  response  progrsim  in  which 
the  States  are  closely  involved.  Other 
commenters  suggested  that  the  States 
be  provided  copies  of  the  notice  of  des¬ 
ignation  under  proposed  $  130.309. 
However,  this  designation  is  subject  to 
denial  by  the  source.  If  the  designa¬ 
tion  is  denied,  claims  may  be  present¬ 
ed  to  the  Fund.  In  either  event,  com¬ 
plete  information  as  to  the  claim  pro¬ 
cedures  to  be  followed  in  presenting 
claims  will  be  advertised.  For  these 
reasons  the  suggested  additional  provi¬ 
sions  concerning  notifications  of  inci¬ 
dents  and  notification  of  designation 
were  not  adopted. 

One  commenter  was  dissatisfied  with 
the  process  and  procedure  for  denial 
of  designation  proposed  in  $  130.311. 
The  Notice  of  Designation  does  not 
affix  blame  or  establish  liability.  Its 
sole  purpose  is  to  identify  an  apparent 
source  and  those  responsible  for  that 
source  to  undertake  claim  settlement 
procedures.  When  an  apparent  source 
denies  designation  or  cannot  be  Identi¬ 
fied.  the  Fund  will  advertise  and  re¬ 
spond  to  claims,  and  seek  reimburse¬ 
ment  when  actual  liability  can  be  es¬ 
tablished.  In  response  to  this  and 
other  comments,  a  new  paragraph  (c) 
was  added  to  the  final  rule,  { 135.311, 
to  clarify  the  fact  that  a  source  who 
fails  to  deny  designation  does  not  nec¬ 
essarily  incur  liability  for  the  spill. 

Nvimerous  commenters  stated  that 
the  five  day  time  period  in  proposed 
9 130.311(a)  for  denial  of  designation 
was  too  short.  This  provision  comes 
from  section  306(bK2)  of  the  Act  and 
is  not  subject  to  alteration  by  imple¬ 
menting  regulations. 

Two  commenters  recommended  al¬ 
ternative  language  for  proposed 
9 130.313(a)  which  would  more  clearly 
indicate  that  advertisement  may  not 
be  necessary  for  each  incident.  This 
recommendation  was  adopted,  with 
minor  editorializing,  and  now  appears 
in  9 135.313(a). 

One  commenter  recommended  that 
the  designated  source  be  allowed  to 
negotiate  advertising  requirements 
and  appeal  the  Commandant’s  deci¬ 
sion.  This  was  considered  inappropri¬ 


ate  since  prompt  advertising  is  man¬ 
dated  by  the  Act;  however,  a  new  para¬ 
graph  (bK5)  was  added  to  9 135.313,  to 
allow  consideration  of  any  information 
or  reconunendations  submitted  by  the 
designated  source. 

One  commenter  suggested  that  pro¬ 
posed  9130.313  be  revised  to  provide 
an  upper  limit  of  time  and  cost  of  re¬ 
quired  advertising.  Section  306(d)  of 
the  Act  establishes  minimum  time 
limits.  Upper  limits  of  either  time  or 
cost  are  not  considered  appropriate 
since  advertising  requirements  must 
be  determined  by  the  circumstances  of 
each  incident.  This  comment  was  re¬ 
jected. 

One  conunenter  suggested  that  pro¬ 
posed  9 130.315  be  revised  to  require  a 
news  release  for  each  incident  which  is 
to  be  advertised.  Another  commenter 
suggested  that  size  and  format  for 
newspaper  ads  should  be  specified. 
Neither  of  these  suggestions  was 
adopted.  News  releases  may  not  be  re¬ 
quired  for  each  individual  incident, 
and  thus  should  not  be  mandatory.  To 
specify  size  and  format  of  ads  in  the 
regulations  is  considered  to  be  overly 
restrictive.  This,  as  well  as  the  particu¬ 
lar  section  of  a  newspaper  where  the 
ad  will  appear,  is  one  of  the  items 
which  go  into  considering  the  "most 
effective  means”  as  specified  in 
9 135.313(bK4). 

One  commenter  suggested  that  the 
content  of  advertisement  under  pro¬ 
posed  9 130.319(a)  should  require  each 
advertisement  to  contain  a  warning  to 
potential  claimants  concerning  possi¬ 
ble  non-payment  for  claims  resulting 
from  negligent  or  intentional  acts. 
This  suggestion  was  not  adopted  be¬ 
cause  the  purpose  of  advertisement  is 
not  to  suggest  whether  claims  are  pay¬ 
able.  Rather,  the  sole  purpose  of  ad¬ 
vertising  is  to  advise  potential  claim¬ 
ants  of  claim  procedures. 

One  commenter  suggested  that  the 
term  "provide  access”  appearing  in 
paragraph  (a)  of  proposed  9  130.401  be 
changed  to  "permit  access”  since  the 
cost  of  such  access  should  not  have  to 
be  incurred  by  the  owner,  operator, 
master  or  agent.  We  agreed  and  have 
made  this  change  to  the  final  rule  in 
9 135.401(a). 

Further,  since  we  have  deleted  pro¬ 
posed  9 130.217  in  its  entirety,  for  rea¬ 
sons  discussed  elsewhere  in  this  pre¬ 
amble,  and  the  requirements  therein 
for  the  display  of  Certificates  of  Fi¬ 
nancial  Responsibility  at  manned  and 
unmanned  offshore  facilities,  we  have 
also  deleted  all  reference  to  facility  in 
9 135.401(a).  That  section  now  applies 
to  access  to  vessels  only. 

Specific  Coiocents 
PART  131 

A  number  of  revisions  based  upon 
comments  received  have  been  made  to 
the  claims  rules  proposed  in  Part  131. 
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In  order  to  acconunodate  these  revi¬ 
sions  in  the  final  rules,  three  addition¬ 
al  terms,  as  defined  in  the  Act,  have 
been  added  to  the  definitions  proposed 
in  §  ISlJKa).  These  new  terms  now 
appear  in  the  final  rule  at  i  136,5<a). 

Several  commenteri  suggested  that 
the  definition  of  ‘^natural  resources” 
in  proposed  1 131.S<bX6)  be  expanded 
to  include  additional  specific,  items; 
other  commenters  believed  the  defini¬ 
tion  was  too  broad  and  “open-ended”. 
After  review  of  these  comments  we 
concluded  the  definition  is  expansive 
enough  to  Include  all  possible  natural 
resources  contemplated  by  the  Con¬ 
gress  (e.g.  beaches,  marshland,  etc.) 
and  yet  restricted  to  those  categories 
of  natural  resources  contemplated.  Ac¬ 
cordingly.  the  suggested  changes  were 
rejected  and  the  definition  of  “natural 
resources”  in  the  flnal  rule. 
}  136.5(bX6).  remains  as  proposed. 

The  time  limitaUons  in  proposed 
S  131.101(a)  reflect  speciDc  statutory 
provisions  and  were  not  changed.  How¬ 
ever,  “may”  has  been  changed  to 
“will”  to  accurately  denote  Fund  im¬ 
plementation  of  the  statutory  limita¬ 
tion.  Pn^xwed  f  131.101(b)  has  been 
modified  to  remove  an  i4>parent  incon¬ 
sistency  with  proposed  ( 131.105(b). 
Propos^  8 131.105(c)  remains  un¬ 
changed;  the  suggestion  received  that 
a  claim  be  considered  presented  to  the 
Fund  on  the  date  received  by  any 
other  person  is  inconsistent  with  sec¬ 
tion  307(1)  of  the  Act  and  was  reject¬ 
ed. 

For  administrative  convenience,  and 
to  obviate  the  need  for  two  separate, 
essentially  identical,  groups  of  regula¬ 
tions  on  the  same  subject,  8 136.103  re¬ 
quires  federally  authorized  removal 
costs  to  be  referred  to  the  Federal 
Water  Pollution  Control  Act 
(FWPCA)  revolving  ftmd.  The  Fund 
Administrator  will  subsequently  reim¬ 
burse  the  revolving  fund.  (The  duties 
of  On  Scene  Coordinators  (OSC),  with 
respect  to  oil  pollution  covered  by  the 
Act.  remain  unchanged;  neither  the 
Act  nor  these  regulations  change  the 
existing  authority  and  responsibility 
of  the  OSC  under  FWPCA,  as  amend¬ 
ed.  regarding  oO  pollution.) 

The  time  proposed  In  8 131.1()9(b)  for 
referral  of  unsettled  claims  has  been 
increased  to  seven  days  in  the  final 
rule.  8 136.109(b),  to  provide  for  five 
working  days  in  most  cases.  This 
change  is  in  response  to  seveial  com¬ 
ments  that  indicated  that  five  days 
was  insufflcient  time.  Since  section  308 
of  the  Act  requires  proof  of  the 
amoimt  offered  in  settlement,  the  ex¬ 
clusion  of  material  related  to  settle¬ 
ment  offers  has  been  dropped  from 
the  final  rule. 

Proposed  8 131.115  has  been  substan¬ 
tially  revised  and  expanded,  in  order  to 
include  elements  of  proof  omitted  in 
the  proposed  regulations  (as  pointed 


out  in  many  comments)  and  to  insure 
that  all  statutory  requirements  for 
claims  are  addressed  by  regulation. 
This  section  (now  8  136.115)  applies  to 
all  claims,  and  is  in  addition  to  partic¬ 
ular  items  of  proof  required  by  Sub¬ 
part  C  of  Part  136  for  specific  types  of 
claims.  Several  terms  -  are  used  for 
adilch  reference  must  be  made  to  defi¬ 
nitions  of  the  Act.  Section 
136.115(aK5)  establishes  a  require¬ 
ment  that  actions  taken  to  avoid  the 
loss  be  shown;  this  is  in  recognition  of 
the  limitations  upon  recovery  of  sec¬ 
tion  3()4(fX3)  of  the  Act.  Paragraph 
(b)  of  section  304  of  the  Act  reflects 
statutory  requirements  regarding 
cleanup  costs. 

Proposed  8131.127  (now  8136.125) 
regarding  costs  incident  to  claim  prep¬ 
aration.  which  applies  to  all  claims  (in¬ 
cluding  those  for  injury  or  destruction 
of  natural  resources)  has  been  slightly 
revised  to  clarify  that  recovery  will 
not  be  allowed  for  such  costs,  even  if 
reasonable,  if  not  necessary  for  the 
preparation  of  the  claim.  This  is  not  to 
imply  that  recovery  of  such  costs  is  to 
be  limited  or  denied  on  the  basis  of 
amount  alone,  but  that  the  claimant 
show  that  the  expenditure  was  neces¬ 
sary  as  well  as  the  amoimt  reasonable. 
These  changes  are  in  response  to  com¬ 
menters  who  requested  clarification  of 
this  point. 

Proposed  8 131.207(a)  has  been  re¬ 
vised  in  order  to  more  clearly  reflect 
all  potential  claimants  in  this  category 
contemplated  by  the  Act. 

A  new  subparagr^h  (1)  has  been 
added  to  8  131.209(a)  (other  proposed 
subparagraphs  are  retained  and  re¬ 
numbered)  to  include,  specifically,  the 
requirement  for  proof  that  property 
or  natural  resources  have  been  injured 
or  destroyed.  The  requirement  (now  in 
8 136.209(aK3))  that  the  reduction  of 
income  be  <mly  a  “consequence”  of  the 
injury  or  destruction  is  consistent  with 
the  Act;  a  stricter  standard  is  not  indi¬ 
cated  by  either  the  statutory  language 
or  the  legislative  history. 

Proposed  8 131.211(a)  has  been  re¬ 
vised  slightly  in  order  to  include  all 
potential  earnings  or  Income  which 
could  be  lost,  as  well  as  to  distinguish 
between  loss  of  employment  and  re¬ 
daction  in  employment  (loss  or  reduc¬ 
tion  of  wages,  only).  Proposed 
8 131.211(c)  has  been  deleted,  as  sug¬ 
gested  by  a  comment,  as  superfluous. 

No  specific  reference  to  the  natural 
restorative  process  has  been  included 
in  the  final  version  of  proposed 
8 131.215  because  this  is  considered  an 
integral  part  of  determining  actual 
injury  and  the  calculation  of  economic 
loss  suffered. 

Proposed  8131.217  has  been  revised 
to  eliminate  reference  to  the  unde¬ 
fined  concept  of  “unit  value”  (which 
was  strongly  criticized  in  several  com¬ 


ments)  and  to  add  recognition  of  other 
economic  loss  which  may  occur. 

No  change  has  been  made  to  pn^ 
posed  8 131.219;  as  written  it  is  consid¬ 
ered  sufficiently' broad  to  include  all 
potential  claimants,  including  subsist¬ 
ence  users  of  natural  resources. 

The  requirement  that  alternative 
sources  of  income  be  considered  in  de¬ 
termining  compensation  to  be  awarded 
as  a  result  of  loss  of  use  of  natural  re¬ 
sources  has  been 'specifically  added  to 
proposed  8 131.223,  as  suggested  in 
some  comments.  This  section  is  now 
consistent  with  other  compensation 
sections,  incorporating  this  reasonable 
condition  upon  any  recovery  while 
preserving  the  remedial  intent  of  the 
Act. 

The  requirements  in  8  136.225  reflect 
the  provisions  of  the  Act  and  impose 
no  special  qualifications  on  claimants 
for  cleanup  costs.  Such  claimants  are 
subject  to  the  proof  requirements  of 
Subpart  B  and  8 136.227  before  any 
compensation  can  be  awarded. 

The  requirement  that  compensable 
cleanup  costs  incurred  be  “reasonable” 
is  imposed  in  8 136.229  (unchanged 
from  the  proposed  rule)  not  to  limit 
the  types  of  costs  recoverable  (these 
are  sufficiently  and  broadly  defined  in 
the  Act)  but  to  require  that  only  the 
reasonable  costs  of  such  measures  be 
compensable. 

The  Intent  of  proposed  8 131.305  is 
to  provide  general  guidelines  which 
permit  the  administrative  law  Judge, 
or  panel,  to  conduct  proceedings,  sub¬ 
ject  to  the  Administrative  Procedure 
Act  and  these  regulations,  in  the 
manner  best  suited  to  resolution  of 
specific  cases  being  considered.  The 
word  “proceedings”  in  proposed 
8 131.305(c)  has  been  changed  to 
“hearing”  to  make  speciflc  the  inten¬ 
tion  not  to  require  a  record  of  a  pre¬ 
liminary  conference.  In  addition,  pro¬ 
posed  8 131.305(c)  has  been  expanded 
to  Include  assignment  of  the  costs  of 
transcripts  of  administrative  proceed¬ 
ings,  as  requested  by  one  commenter. 

Rzgulatort  Ahaltsis 

This  rulemaking  has  been  reviewed 
under  the  final  Department  of  Trans¬ 
portation  Regulatory  Policies  And  Pro¬ 
cedures  for  Improving  Government 
Regulations,  44  FR  11034-45,  effective 
March  1.  1979.  When  initially  pro¬ 
posed,  we  treated  this  rulemaking  as 
“significant”  and  prepared  a  draft 
Regulatory  Analysis  under  interim  De¬ 
partmental  guidelines.  After  further 
review,  and  concurrence  by  the  Secre¬ 
tary  of  Transportation,  we  have  reclas¬ 
sified  this  rulemaking  as  “non-signlfi' 
.cant”.  However,  a  final  Regulatory 
Analysis  has  nevertheless  been,  pre¬ 
pared  and  may  be  obtained  by  inter¬ 
ested  persons  by  submitting  a  written 
request  to  the  Fund  address  listed  in 
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the  final  rule  at  { 135.9(a)  or  calling 
(202)  426-2606. 

Numerous  comments  were  received 
which  took  issue  with  the  statement 
appearing  at  pps.  3-4  of  the  draft  Reg¬ 
ulatory  Analysis  that  *  *  the  Coast 
Guard  has  concluded  that  the  pro¬ 
posed  regulations  are  basically  proce¬ 
dural  in  nature  and  *  *  *  are  not  likely 
to  have  a  major  general  economic 
impact  •  •  The  concern  expressed 
in  virtually  all  comments  received  was 
that  it  would  be  extremely  difficult 
and  costly,  if  not  impossible,  for  much 
of  the  offshore  industry  to  show  the 
evidence  of  financial  responsibility  re¬ 
quired  by  the  proposed  regulations.  As 
a  re;^t.  it  was  argued  that  the  possi¬ 
ble  adverse  consequences  recognized 
by  the  Coast  Guard  would  be  realized. 
Those  consequences  included  a  reduc¬ 
tion  in  competition,  a  reduction  in  pro¬ 
duction.  and  ultimately,  an  increase  in 
the  cost  of  OC^  petroleum  to  the  con¬ 
sumer.  ^ 

Part  of  the  concern  expressed  over 
this  issue  may  have  resulted  from  a 
failure  to  realize  what  is  meant  by  a 
“major  economic  impact”.  According 
to  the  Department  of  Transportation 
guidelines,  a  regulation  will  have  a 
major  economic  impact  if  it  will  result 
in  an  annual  effect  on  the  economy  of 
$100  million  or  more,  will  result  in  a 
major  effect  on  the  general  economy 
in  terms  of  costs,  consumer  prices,  or 
production,  or  will  result  in  a  major  in¬ 
crease  in  costs  or  prices  for  individual 
Industries,  levels  of  government,  or  ge¬ 
ographic  regions.  Assuming  that  instir- 
ance  will  be  available  at  a  reasonable 
cost  and  that  the  cost  estimates  made 
by  the  Coast  Guard  are  accurate,  it 
may  be  concluded  that  the  impact  of 
the  regulations  does  not  begin  to  ap¬ 
proach  the  magnitude  described  as 
“maJorT’  by  the  DOT  guidelines. 

Several  specific  reasons  were  ad¬ 
vanced  as  to  why  it  would  not  be  possi¬ 
ble  to  meet  the  financial  responsibility 
requirements  originally  proposed.  The 
surety  method  was  described  as  “total¬ 
ly  useless.”  The  cost  of  a  surety  bond 
under  the  FWPCA  was  quoted  as  2% 
per  year.  Though  it  may  not  be  proper 
to  expect  exactly  the  same  cost  under 
Title  III,  that  cost  does  provide  some 
indication  of  the  expected  cost  to 
obtain  a  surety  bond  under  Title  IIL 
In  a  case  where  Joint  owners  provide 
evidence  in  proportion  to  their  inter¬ 
ests,  such  a  cost  may  not  be  considered 
burdensome.  However,  in  a  case  where 
an  individual  owner  desires  to  provide 
evidence  by  the  surety  method,  such 
cost  might  be  prohibitive.  In  addition 
to  the  yearly  cost,  a  bonded  company 
must  pay  back  any  amount  paid  out  by 
the  bondtaig  company.  It  should  be 
pointed  out  that  the  regulations  do 
not  mandate  that  this  method  be  used; 
rather,  it  is  one  option  which  may  be 
selected. 


The  guarantee  method  was  consid¬ 
ered  somewhat  limited  because  it  was 
felt  that  large  companies  would  pro¬ 
vide  a  guarantee  only  to  their  subsid¬ 
iaries.  That  may  or  may  not  be  be 
true.  Large  companies  may  guaranty 
firms  other  than  their  subsidiaries  in 
order  to  obtain  necessary  services  that 
may  be  more  economically  performed 
by  outside  firms  than  by  their  subsid¬ 
iaries.  The  guaranty  method  may  not 
turn  out  to  be  the  most  often  selected 
method  of  establishing  evidence,  but  it 
does  offer  a  viable  alternative. 

It  was  also  stated  that  if  a  guarantee 
was  to  be  provided  it  would  have,  to  be 
treated  as  a  contingent  liability  on  the 
guarantor’s  balance  sheet,  thereby 
limiting  the  guarantor’s  ability  to 
obtain  futnds  through  issuance  of  debt. 
According  to  the  Financial  Accounting 
Standards  Board’s  “Statement  of  Fi¬ 
nancial  Accounting  Standards  No.  5,” 
a  guarantee  need  not  be  disclosed  as  a 
contingent  liability  if  it  involves  "•  •  • 
an  unasserted  claim  or  assessment 
when  there  has  been  no  manifestation 
by  a  potential  claimant  of  an  aware¬ 
ness  of  a  possible  claim  or  assessment 
unless  it  is  considered  probable  that  a 
claim  will  be  asserted  and  there  is  a 
reasonable  possibility  that  the  out¬ 
come  will  be  unfavorable.”  Even  in  the 
case  where  a  guaranty  was  to  be  con¬ 
sidered  a  contingent  liability,  the 
amount  to  be  recognized  would  only  be 
that  amount  considered  reasonably  ex¬ 
pected  to  be  called  upon  in  the  event 
of  a  spill.  An  estimate  of  expected  re¬ 
moval  costs  and  damage  claims  pay¬ 
ments  suggests  that  the  amount  to  be 
recognized  would  be  quite  smalL 
Therefore,  a  guaranty  would  not  nec¬ 
essarily  limit  a  guarantor’s  ability  to 
issue  debt  and  may  be  consider^  a 
viable  method  of  establishing  evidence 
of  financial  responsibility. 

Several  owners  and  operators  of 
MODU’s  expressed  concern  that  in¬ 
demnity  was  not  available  as  a  method 
of  establishing  evidence  of  financial 
responsibility.  It  may  be  stated  that 
indemnity  was  available  in  the  pro¬ 
posed  regulations  due  to  the  provision 
that  the  Fund  Administrator  could 
accept  alternative  evidence  at  his  dis¬ 
cretion.  However,  since  indemnity  has 
historically  been  available  to  owners 
and  (H>erators.  it  has  been  specifically 
Included  in  the  final  regulations  as  an 
acceptable  method.  Acceptance  of  an 
Indemnity  reduces  the  economic 
impact  to  osmers  and  operators  of 
MODU’s  because  it  enables  presently 
established  procedures  to  be  followed. 
Since  indemnitors  can  be  expected  to 
have  established  a  relatively  high 
amount  of  evidence  for  their  osm  op¬ 
erations.  in  most  cases  the  marginal 
increase  caused  by  providing  an  in¬ 
demnity  to  others  will  be  relatively 
slight. 


No  comments  were  received  concern¬ 
ing  the  cost  of  obtaining  evidence  by 
the  guaranty  or  indemnity  method.  It 
may  be  assumed  that  there  would  be 
no  net  cost  of  a  guaranty  or  indemnity 
provided  by  a  parent  to  a  wholely 
owned  subsidiary.  However,  in  a  case 
where  other  than  a  wholely  owned 
subsidiary  has  contracted  with  a  guar¬ 
antor  or  Indemnity’  to  perform  a  serv¬ 
ice.  there  would  probably  be  an  ai^ro- 
priate  modification  in  the  fee  charged 
for  service.  The  guarantor  or  indonnl- 
tor  might  then  be  reqiiired  to  incur  an 
additional  expense  in  order  to  obtain 
the  additional  evidence  necessary.  Any 
expense  incurred  would  depend  upon 
the  method  chosen  to  establish  evi¬ 
dence  of  financial  responsibility.  Ulti¬ 
mately,  that  expense  may  be  expected 
to  approximate  the  cost  of  insurance 
since  guaranty  and  indemnity  may  be 
thought  of  as  merely  a  form  of  insur¬ 
ance. 

Comments  received  concerning  the 
cost  of  insurance  generally  indicated 
that,  due  to  the  requirements  impoeed 
by  the  proposed  regulations,  insurance 
would  probably  not  be  available  at  any 
cost.  It  was  felt,  however,  that  if  sever¬ 
al  changes  were  made  to  the  proposed 
regulations  a  market  would  develop. 
Unfortunately,  the  comments  received 
did  not  indicate  what  the  cost  of  insur¬ 
ance  would  be  if  such  changes  were  in¬ 
corporated  in  the  final  regulations. 
Several  suggested  changes  have  been 
made  to  the  proposed  regulations  and 
it  is  now  felt  than  an  insurance 
market  will  develop. 

Ultimately,  the  cost  of  insurance  will 
be  determined  by  the  magnitude  of  re¬ 
moval  costs  and  damages  paid  by  in¬ 
dustry.  The  Coast  Guard  has  estimat¬ 
ed  that  on  an  average  annual  basis  the 
amount  paid  will  be  approximately  $10 
million.  That  amount  does  not  seem 
large  enough  to  cause  one  to  conclude 
that  the  cost  of  insurance  will  be  sub- 
stantiaL  However,  because  the  devi¬ 
ation  in  that  figure  in  any  (me  year  is 
quite  high,  it  is  possible  that  a  rather 
large  premium  could  be  charged  to 
insure  such  an  exposure. 

The  Coast  Guard  has  made  every 
effort  to  ensure  that  the  final  regula¬ 
tions  are  structured  so  that  it  will  be 
possible  to  establish  evidence  of  finan¬ 
cial  responsibility.  It  must  be  assiuned 
that  the  suggestions  provided  by  in¬ 
dustry.  and  to  a  large  extent  adopted 
by  the  Coast  Guard,  were  sufficient  to 
meet  that  goaL  ’Therefore,  the  Coast 
Guard  remains  of  the  opinion  that  the 
regulations  are  basically  procedural  in 
nature  and  are  not  likely  to  have  a 
major  economic  impact  as  defined  by 
DOT  regulatory  guidelines.  ’The  Coast 
Guard  will  closely  monitor  the  impact 
of  the  regulations  in  this  area,  with 
particular  attention  being  given  to  the 
insurance  study  to  be  conducted  by 
the  Department  of  Commerce.  Should 
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the  cost  of  establishing  evidence  of  fi¬ 
nancial  responsibility  be  found  to  be 
unreasonable  the  regulations  concern¬ 
ing  financial  responsibility  may  be 
modified. 

Further  Evaluation  or  Pinal  Rules 

Because  these  regulations  constitute 
an  entirely  new  program,  the  Coast 
Guard  will  closely  monitor  their  im¬ 
plementation.  Unless  serious  problems 
are  encountered,  the  Coast  Guard  in¬ 
tends  to  wait  until  the  program  has 
been  in  full  operation  for  approxi¬ 
mately  one  year  before  proposing 
modifications.  Comments  on  these 
rules  ^y  be  submitted  at  any  time,  to 
the  Fund  address  listed  in  { 135.9(a), 
however,  actual  experience  under  the 
program  will  provide  the  best  basis  for 
suggesting  future  adjustments  to 
these  rules. 

Exception  to  Thirty  Day  Eppective 
Date  Rule 

Section  315(b)  of  the  Act  requires 
that  the  rules  and .  regulations  re¬ 
quired  to  be  promulgated  under  Title 
III  shall  be  effective  on  the  180th  day 
after  enactment  of  this  title.  Enact¬ 
ment  occurred  on  September  18,  1978; 
therefore,  the  effective  date' of  these 
rules  is  March  17,  1979.  We  find  the 
statutory  mandate  is  good  cause  for 
making  these  regulations  effective  in 
less  than  the  normal  30  days  following 
publication  of  a  final  rule. 

Although  these  final  rules  are  effec¬ 
tive  March  17,  1979,  section  313(c)  of 
the  Act  requires  enactment  of  an  ap¬ 
propriations  act  before  the  Fund  will 
have  the  authority  to  make  contracts, 
to  make  disbursements,  to  issue  notes 
or  other  obligations  under  section 
302(f)  of  Title  III,  to  charge  and  col¬ 
lect  fees  imder  section  302(d)  of  Title 
III,  or  to  exercise  any  other  spending 
authority.  This  legislation  has  not  yet 
been  enacted.  Therefore,  as  a  practical 
matter,  the  Offshore  Oil  Pollution 
Compensation  Fund  is  not  yet  opera¬ 
tive.  The  Coast  Guard  will  issue  a 
notice  to  announce  when  the  Fund  be¬ 
comes  operational. 

Issuance:  In  consideration  of  the 
foregoing.  Chapter  I  of  Title  33  of  the 
Code  of  Federal  Regulations  is  amend¬ 
ed  by  adding  a  new  Subchapter  M  to 
read  as  follows: 

subchapter  m— marine  on.  pouution 

LIABILITY  AND  COMPENSATION 

PART  135>-OFFSHORE  OIL 
POLLUTION  COMPENSATION  FUND 

Swbporf  A — 0*ii*ral 

Sec. 

135.1  Purpose. 

135.3  Applicability. 

135.5  Definitions. 

135.7  Delegation— Fund  Administrator. 
135.9  Fund  address. 
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Swbporl  B— Levy  of  Foot 

135.101  Purpose. 

135.103  Levy  and  payment  of  barrel  fee  on 
OCSoU. 

135.105  Adjustment  of  levy. 

Swbporf  C — Financial  Retpensibility  for 
Offshore  Facilities 

135.301  Applicability. 

135.203  Amount  required. 

135.204  Submission  of  evidence. 

135.205  Methods  of  establishing. 

135.207  Insurance  as  evidence. 

135.209  Guaranty  as  evidence. 

135.210  Indemnity  as  evidence. 

135.211  Surety  bond  as  evidence. 

135.213  Qualification  as  self-insurer. 

135.215  Certification. 

135.219  Notification  of  changes  affecting 
certification. 

135.221  Reapplication  for  certification. 
135.223  Certificates,  denial  or  revocation. 

Swbpart  0 — Notificatien,  Designation,  and 
Advortisomont 

135.301  Purpose. 

135.303  Definitions. 

NormcATioN 

135.305  Notification  procedures. 

135.307  Notification  contents. 

Designation 

135.309  Notice  of  designation. 

135.311  Denial  of  designation. 

Advertiseicent 

135.313  Advertisement  determinations. 
135.315  Types  of  advertisement. 

135.317  Frequency  and  geographical  scope 
of  advertiwment. 

135.319  Content  of  advertisement. 

Swbpart  E — Access,  Denial,  and  Detention 

135.401  Access  to  vessel  Ceiiificates  of  Fi¬ 
nancial  Responsibility. 

135.403  Sanctions  for  failure  to  produce 
vessel  Certificates  of  Financial  Respon- 
sibUlty. 

135.405  Appeal  provisions. 

Aothority;  Title  III.  Pub.  L.  95-372,  92 
SUt.  670  (43  UA.C.  1811  et.  seq.);  EO  12123, 
44  FR  11199;  49  CFR  1.46. 

Subpart  A— Ggnaral 

§  135.1  Purpose. 

(a)  This  part  prescribes  the  policies, 
procedures,  and  administrative  prac¬ 
tices  regarding  offshore  oil  pollution 
liability  and  compensation,  including 
.the  administration  and  general  oper¬ 
ation  of  the  fund  established  under 
Title  III  of  the  Outer  Continental 
Shelf  Lands  Act  Amendments  of  1978 
(Pub.  L.  95-372,  43  U.S.C.  1811  et. 
seq.). 

§  135.3  Applicability. 

(a)  This  part  applies  to  each  person 
who— 

(1)  Owns  oil  obtained  from  the 
Outer  Continental  Shelf  when  the  oil 
in  produced; 


(2)  Owns,  operates,  or  is  the  guaran¬ 
tor  of  the  owner  or  operator  of  any 
vessel; 

(3)  Owns,  operates,  or  Is  the  guaran¬ 
tor  of  the  owner  or  operator  of  any 
offshore  facility; 

(4)  Sustains  an  economic  loss  as  a 
consequence  of  oil  pollution  arising 
from  Outer  Continental  Shelf  activi¬ 
ties;  or 

(5)  Otherwise  has  responsibilities 
under  Title  III  of  the  Act  and  the  reg¬ 
ulations  in  this  part. 

S  135.5  Definitions. 

(a)  As  used  in  this  part,  the  follow¬ 
ing  terms  shall  have  the  same  mean¬ 
ing  as  defined  in  section  301  of  Title 
III  of  the  Outer  Continental  Shelf 
Lands  Act  Amendments  of  1978  (Pub. 
L.  95-372):  "barrel”;  "claim”;  "dis¬ 
charge”;  "facility”;  "Fund”;  "guaran¬ 
tor”;  "Incident”;  "offshore  facility”; 
"oil  pollution”;  "operator”;  "owner”; 
"person”;  "person  in  charge”;  "public 
vessel”;  and  "vessel”. 

(b)  As  used  in  this  part— 

(1)  "Act”  means  Title  III  of  the 
Outer  Continental '  Shelf  Lands  Act 
Amendments  of  1978  (Pub.  L.  95-372), 
entitled  "Offshore  Oil  Spill  Pollution 
Fund”. 

(2)  "Captain  of  the  Port”  means  a 
Coast  Guard  officer  designated  as 
Captain  of  the  Port  for  the  areas  de¬ 
scribed  in  Part  3  of  this  chapter,  or 
that  person’s  authorized  representa¬ 
tive  or,  where  there  is  no  Captain  of 
the  Port  area,  the  District  Command¬ 
er. 

(3)  "Commandant”  means  the  Com¬ 
mandant  of  the  Coast  Guard  or  that 
person’s  authorized  representative. 

(4)  "District  Commander”  means  the 
Coast  Guard  officer  commanding  a 
Coast  Guard  District  described  in  Part 
3  of  this  chapter,  or  that  person’s  au¬ 
thorized  representative. 

(5)  "Fund  Administrator”  means  the 
person  to  whom  the  authority  and 
functions  of  the  Commandant  as  ad¬ 
ministrator  of  the  Fund  are  delegated. 

(6)  "Oil”  means  petroleum,  including 
crude  oil  or  any  fraction  or  residue 
therefrom  and  natural  gas  condensate, 
except  that  the  term  does  not  include 
natural  gas. 

(7)  "Outer  Continental  Shelf”  or 
"OCS”  means  "Outer  Continental 
Shelf”  as  defined  in  section  2(a)  of  the 
Outer  Continental  Shelf  Lands  Act  (43 
U.S.C.1331(a)). 

S  135.7  Delegation — Fund  Administrator. 

(a)  The  Fund  Administrator  is  dele¬ 
gated  authority  to  perform  those  func¬ 
tions  assigned  or  delegated  to  the  Sec¬ 
retary  of  Transportation  under  the 
Act  not  reserved  by  the  Secretary  of 
Transportation  or  the  Commandant. 

(b)  ’The  Fund  Administrator  may  re¬ 
delegate  and  authorize  successive  rede¬ 
legations  of  the  authority  granted  in 
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paragrm)h  (a)  of  this  section  within 
the  command  under  which  that 
person  has  Jurisdiction  or  to  members 
of  the  Fund  staff. 

1 1S5.9  Fund  address. 

(a)  The  address  to  which  corre* 
spondence  relating  to  the  Coast 
Guard's  administration  of  the  Fund  is 
to  be  directed  and  the  location  of  the 
Fund  Administrator  is  OffUiore  Oil 
Pollution  Compensation  Fund.  UJ3. 
Coast  Guard  Headquarters  (O-W/73), 
400  Seventh  Street.  S.W.,  Washinslon. 
D.C.  20590. 

Subpart  b->4ovy  off  Foot 
5 1S5.101  Purpose. 

(a)  The  purpose  of  this  subpart  is  to 
state  the  general  requirements  con¬ 
cerning  the  levy  of  fees. 

S  136.103  Levy  and  paysMut  ot  barrel  fee 
on  OCS  oU. 

(a)  A  fee  of  $.03  per  barrel  is  levied 
on  all  oil  produced  on  the  OCS  and 
shall  be  imposed  on  the  owner  of  the 
oil  when  such  oil  is  produced. 

(b)  The  owner  of  oil  obtained  from 
the  OCS  shall,  for  the  purpose  of  com¬ 
puting  the  barrel  fee  levied  in  para¬ 
graph  (a)  of  this  section,  measiuv  OCS 
oil  production  by  employing  the  meth¬ 
ods  and  criteria  of  the  UJ3.  Geological 
Survey  contained  in  30  CFR  250.60 
and  OCS  Order  13. 

Notb.— Pasrment  of  the  fee  levied  In  para- 
crapb  (a)  of  this  section  Is  nuule  In  aooord- 
ance  with  the  fee  collection  regulations 
Issued  by  the  Secretary  of  the  Treasury. 
The  'Federal  Oovemment  entitlement  to 
rosralty  oU  does  not  constitute  ownership  of 
oil  at  the  time  of  production. 

S  135.105  Adjustment  of  levy. 

(a)  The  Commandant  modifies  or 
suspends  by  regulation  the  barrel  fee 
levied  in  S  135.103(a)  to  maintain  the 
statutory  Fund  leveL 

(b)  The  Commandant  gives  %t  least 
90  dasrs  notice  before  any  barrel  fee 
modification  or  suspension  becomes  ef¬ 
fective. 

Subpart  C — Financial  Roaponsibility 
ffor  Offffshora  Fodlitias 

5135.201  AppUcability. 

(a)  This  subphrt  applies  to  the 
owner  or  operator  of  each  offshore  fa¬ 
cility  required  by  the  Act  to  establish 
and  maintain  evidence  of  financial  re¬ 
sponsibility. 

(b)  For  the  purpose  of  this  subpart: 

(1)  All  structures,  including  plat¬ 
forms,  wells,  and  pipelines,  are  consid¬ 
ered  a  single  offshore  facility  if  they 
are  ph^ically  connected,  located  up¬ 
stream  of  the  point  of  custody  trans¬ 
fer.  within  the  same  oil  field,  and 
under  one  ownership. 

(2)  If  separate  parts  of  a  structure, 
including  platforms  and  pipelines,  are 
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owned  separately,  each  part  having 
common  ownership  is  considered  a 
separate  offshore  facility. 

(3)  A  mobile  offshore  drilling  imit  is 
considered  an  offshore  facility  from 
the  moment  a  diHl  shaft  or  other 
device  connected  to  the  unit  flrst 
touches  the  seabed  or  connects  to  a 
well  for  the  purposes  of  exploration, 
development,  or  production  of  oil  until 
drilling  is  completed  and  the  unit  is  no 
longer  attached  to  the  well  or  drill 
hole  by  any  device. 

(4)  A  mobile  offshore  drilling  unit 
considered  an  offshore  facility  under 
paragraph  (bK3)  of  this  section  re¬ 
mains  a  separate  facility  when  phys¬ 
ically  connected  to  another  offshore 
facility,  unless  both  are  under  one 
ownership. 

(5)  All  segments  of  a  common  carrier 
pipeline  from  the  point  of  custody 
transfer  to  the  shore,  including  any 
pumping  or  booster  stations,  which 
are  under  one  ownership  are  consid¬ 
ered  a  single  offshore  facility. 

(6)  Any  pipeline,  which  is  under  one 
ownership,  between  two  offshore  facil¬ 
ities.  or  between  an  offshore  facility 
and  the  shore,  is  considered  a  single 
offshore  facility. 

(7)  Offshore  facilities  which  drill 
for.  produce,  or  process  only  natund 
gas  are  not  subject  to  this  subpart 
unless  the  facilities  have  the  capacity 
to  transport,  store,  or  otherwise 
handle  more  than  1,000  barrels  of  con¬ 
densate  at  any  one  time. . 

Notb.— Regulations  governing  financial  re- 
sponslbllty  and  oertlflcatkm  for  vessels  are 
promulgated  by  the  Federal  Maritime  Com¬ 
mission. 

5  135.203  Amount  required. 

(a)  Each  facility  that  is  used  for 
drilling  for.  producing,  or  processing 
oil,  or  which  has  the  capacity  to  trans¬ 
port.  store,  transfer,  or  otherwise 
handle  more  than  one  thousand  bar¬ 
rels  of  oU  at  any  one  time  must  be  cov¬ 
ered  by  evidence  of  financial  responsi¬ 
bility  submitted  by  or  on  behalf  of  the 
owner  or  operator  of  the  facility,  in 
the  amount  of  $35,000,000. 

(b)  Evidence  of  financial  responsibil¬ 
ity  established  and  maintained  by  a 
person  who  owns  or  operates  more 
than  one  facility,  or  who  has  an  inter¬ 
est  in  the  ownership  or  operation  of 
more  than  one  facility,  may  be  applied 
by  that  person  towards  establishing 
and  maintaining  the  required  evidence 
of  financial  responsibility  for  each  fa¬ 
cility  in  which  that  person  has  an  in¬ 
terest.  if  the  evidence  is  available  to 
satisfy  liabilities  arising  out  of  inci¬ 
dents  involving  those  fatties. 

5 135.204  Submiuion  of  evidence. 

(a)  Where  the  offshore  facility  is 
owned  and  operated  solely  by  one 
person,  that  person  must  establish  and 
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maintain  evidence  of  financial  respon¬ 
sibility  covering  the  facility. 

(b)  Where  the  offshore  facility  is 
owned  in  its  entirety  by  one  person 
and  operated  solely  by  another  person, 
evidence  of  financial  responsibility 
covering  the  facility  must  be  estab¬ 
lished  and  maintained  by  either  the 
owner  or  the  operator,  or,  in  consoli¬ 
dated  form,  by  both  the  owner  and  op¬ 
erator. 

(c)  Where  the  offshore  facility  is 
owned  or  operated  by  more  than  one 
person,  evidence  of  financial  responsi¬ 
bility  covering  the  facility  must  be  es¬ 
tablished  and  maintained  by  any  one 
of  the  owners  or  operators,  or,  in  con¬ 
solidated  form,  by  or  on  behalf  of  two 
or  more  owners  or  operators. 

(d)  When  evidence  of  financial  re¬ 
sponsibility  is  established  in  a  consoli¬ 
dated  form,  the  proportional  share  of 
each  participant. must  be  shown.  The 
evidence  must  be  accompanied  by  a 
statement  authorizing  the  miplicant  to 
act  for  and  in  behalf  of  each  partici¬ 
pant  in  submitting  and  nudntaining 
the  evidence  of  financial  responsibili¬ 
ty. 

(e)  Each  owner  and  operator  of  a  fa¬ 
cility  is  subject  to  the  penalty  pro¬ 
vided  by  section  312(a)  of  the  Act  if 
evidence  cf  financial  responsibility  is 
not  established  and  maintained  for 
that  facility. 

1 135J05  Methods  of  establishing. 

(a)  Evidence  of  financial  responsibil¬ 
ity  may  be  established  by  any  one.  or 
any  combination  acceptable  to  the 
Fund  Administrator,  of  the  following 
methods: 

(1)  Insiu'ance: 

(2)  Ouarantr. 

(3)  Indemnity; 

(4)  Surety  bond;  or 

(5)  Qualification  as  self-insurer. 

(b)  The  Fund  Administrator  will 
accept  alternative  evidence  of  finan¬ 
cial  responsibility  if,  in  the  Fund  Ad¬ 
ministrator’s  opinion,  it  establishes  an 
equivalent  degree  of  financial  respon¬ 
sibility  for  the  piuposes  of  this  sub¬ 
part. 

5  135.207  Insurance  as  evidence. 

(a)  Insurance  filed  with  the  Fund 
Administrator  as  evidence  of  financial.' 
responsibility  shall  be  issued  by  an  in¬ 
surer  that  is  acceptable  to  the  Fund 
Administrator.  Those  insurers  may  in¬ 
clude  domestic  and  foreign  insurance 
companies,  corporations  or  associ¬ 
ations  of  individual  insurers,  protec¬ 
tion  and  indemnity  associations,  or 
other  persons  acceptable  to  the  Fund 
Administrator. 

(b)  An  insurer  must— 

(1)  Agree  to  be  sued  directly,  within 
the  limits  of  the  policy  coverage,  by 
any  person  for  claims  under  the  Act 
against  the  owner  or  operator,  and 
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(3)  Designate  an  agent  in  the  United 
States  for  service  of  process. 

(c)  Insurance  as  evidence  of  financial 
responsibiltty  must  indicate  the  effec¬ 
tive  date  in  the  endorsement  on  the 
application  for  Certificate  of  Financial 
Responsibility,  and  must  remain  in 
force  until  the  date  of  termination  in¬ 
dicated  in  the  endorsement  or  untO— 

<1)  30  days  after  mailing,  by  certified 
mail,  to  the  Fund  Administrator,  and 
the  perscm  insured,  notification  of 
intent  to  cancel;  or 

<S)  Other  evidence  of  financial  re¬ 
sponsibility  acceptable  to  the  Fund 
*  Administrator  has  been  established;  or 

(3)  The  facility  to  which  the  insur¬ 
ance  applies  ceases  to  be  a  facility 
under  S  135.201(b). 

(d)  Termination  of  insurance  cover¬ 
age  shall  not  affect  the  liability  of  the 
insurer  for  an  incident  oocturing 
before  the  effective  date  of  termina¬ 
tion. 

(e)  Confirmation  of  insurance  may 
be  accepted  from  an  insurance  broker 
that  is  acceptable  to  the  Fund  Admin¬ 
istrator.  subject  to  the  Fund  Adminis¬ 
trator’s  approval  of  the  individual  un¬ 
derwriters,  in  lieu  of  their  signature 
on  an  application,  provided  the  confir¬ 
mation: 

(1)  States  the  insurance  covers  liabil¬ 
ities  under  the  Act; 

(2)  Sets  forth  the  limit  and  deduct¬ 
ible; 

(3)  Provided  for  direct  action  against 
the  individual  underwriters  to  the 
extent  of  their  contracts; 

(4)  Names  the  underwriters  and  per¬ 
centages  of  the  limit  accepted  by  each; 

(5)  States  that  the  underwriters 
agree  to  give  prior  written  notice  of 
cancellation  or  change  to  the  Fund 
Administrator  as  required  in  para¬ 
graph  (c)  of  this  section;  and 

(6)  States  that  the  notice  indicated 
in  paragraph  (eXS)  of  this  section  will 
not  affect  the  underwriter’s  liability 
for  incidents  occurring  before  the  ef¬ 
fective  date  of  cancellation. 

§  135.209  Guaranty  as  evidence. 

(a)  Guarantors  must— 

(1)  Agree  to  be  sued  directly,  within 
the  limits  the  guaranty,  by  any  person 
for  claims  under  the  Act  against  the 
owner  or  operator;  and 

(2)  Designate  an  agent  in  the  United 
States  for  service  of  process. 

(b)  Guaranties  filed  as  evidence  of  fi¬ 
nancial  responsibility  must  be  accom¬ 
panied  by  the  same  proof  that  the 
Guarantor  is  financially  responsible  as 
this  subpart  would  require  of  the 
owner  or  operator;  i.e.  insurance, 
surety  bond,  self-insurance,  or  other 
acceptable  methods. 

(c)  A  guaranty  as  evidence  of  finan¬ 
cial  responsibility  must  indicate  the  ef¬ 
fective  date  in  the  endorsement  on  the 
application  for  Certiflcate  of  Financial 
Responsibility,  and  must  remain  in 


force  until  the  date  of  termination  in¬ 
dicated  in  the  endorsement  or  until— 

(1)  30  days  after  mailing,  by  certified 
mail,  to  the  Fund  Administrator,  and 
the  person  guarantied,  notification  of 
intent  to  cancel;  or 

(2)  Other  evidence  of  financial  re¬ 
sponsibility  acceptable  to  the  P*und 
Administrator  has  been  established;  or 

(3)  The  facility  to  which  the  guaran¬ 
ty  applies  ceases  to  be  a  facility  under 
8  135.201(b). 

(d)  Termination  of  the  guaranty 
shall  not  affect  the  liability  of  the 
guarantor  for  an  incident  occurring 
before  the  effective  date  of  termina¬ 
tion. 

8 135.210  Indemnity  as  evidence. 

(a)  An  indemnitor  must— 

(1)  Agree  to  be  sued  directly,  within 
the  limits  of  the  contract  coverage,  by 
any  person  for  claims  under  the  Act 
against  the  owner  or  operator  to  the 
extent  of  the  indemnity  coverage;  and 

(2)  Designate  an  agent  in  the  United 
States  for  service  of  process. 

(b)  Indemnity  filed  as  evidence  of  fi¬ 
nancial  responsibility  must  be  accom¬ 
panied  by  the  same  proof  of  the  in¬ 
demnitor’s  financial  responsibility  as 
this  subpart  would  require  of  the 
owner  or  operator,  i.e.  insurance, 
surety  bond,  self-insurance;  or  other 
acceptable  methods. 

(c)  An  indemnity  as  evidence  of  fi¬ 
nancial  responsibility  must  Indicate 
the  effective  date  in  the  endorsement 
on  the  application  for  Certificate  of 
Financial  Responsibility,  and  must 
remsdn  in  force  until  the  date  of  ter¬ 
mination  indicated  in  the  endorsement 
or  until— 

(1)  30  days  after  mailing,  by  certified 
mall,  to  the  Fund  Administrator,  and 
the  person  indemnified,  notification  of 
intent  to  cancel;  or 

(2)  Other  evidence  of  financial  re¬ 
sponsibility  acceptable  to  the  Fund 
Administrator  has  been  established;  or 

(3)  The  facility  to  which  the  indem¬ 
nity  applies  ceases  to  be  a  facility 
under  8 135.201(b). 

(d)  Termination  of  an  indemnity 
shall  not  affect  the  liability  of  the  in¬ 
demnitor  for  an  incident  occurring 
before  the  effective  date  of  termina¬ 
tion. 

8  ISSJni  Surety  bond  as  evidence. 

(a)  Elach  surety  bond  filed  with  the 
Fund  Administrator  as  evidence  of  fi¬ 
nancial  responsibility  shall  be  issued 
by  a  bonding  company  that— 

(1)  Is  authorized  to  do  business  in 
the  United  States; 

(2)  Is  licensed  to  do  business  in  the 
state  or  territory  in  which  the  bond  is 
executed; 

(3)  Is  certified  by  the  Department  of 
the  Treasiu*y  with  respect  to  the  issu¬ 
ance  of  Federal  bonds  in  the  penal 
sum  of  the  bond;  and 


(4)  Designates  an  agent  in  the 
United  States  for  service  of  process. 

(b)  The  bonding  company  must 
agree  to  be  sued  directly,  within  the 
limits  of  the  surety  bond,  by  any 
person  for  claims  under  the  Act 
against  the  owner  or  operator. 

(c)  A  surety  bond  as  evidence  of  fi¬ 
nancial  responsibility  must  indicate 
the  effective  date  in  the  endorsement 
on  the  application  for  Certificate  of 
Financial  Responsibility,  and  must 
remain  in  force  until  the  date  of  ter¬ 
mination  indicated  in  the  endorsement 
or  until— 

(1)  30  days  after  mailing,  by  certified 
mail,  to  the  Fund  Administrator,  and 
the  person  bonded,  notification  of 
intent  to  cancel;  or 

(2)  Other  evidence  of  financial  re¬ 
sponsibility  acceptable  to  the  Fund 
Administrator  has  been  established;  or 

(3)  The  facility  to  which  the  surety 
bond  applies  ceases  to  be  a  facility 
under  8 135.301(b). 

(d)  Termination  of  the  surety  bond 
shall  not  affect  the  liability  of  the 
surety  for  an  incident  occurring  before 
the  effective  date  of  termination. 

8  135.213  Quslifleation  as  self-insarer. 

(a)  Qualification  for  self  insurance 
must  be  supported  by  a  copy  of  the 
self-insurer’s  current  balance  sheet, 
income  statement,  and  statement  of 
changes  in  financial  positi<m  that  are 
certified  by  an  independent  Certified 
Public  Accountant  and  must  be  accom¬ 
panied  by  either— 

(1)  An  additional  statement  confirm¬ 
ing  that  the  self-insurer’s  ciurent  U.S. 
assets,  including  those  of  consolidated 
subsidiaries  held  in  the  UJB.,  not  in¬ 
cluding  pledged  assets  or  stock  not 
publicly  traded,  exceed  the  current 
U.S.  liabilities,  and  the  self-insurers 
net  worth  exceeds  the  amount  of  the 
requested  self-insurance;  or 

(2)  A  sUtement,  based  on  an  analy¬ 
sis  of  the  self-insurer’s  financial  posi¬ 
tion.  which  shows  that  sufficient 
assets  or  cash  flow,  other  than  which 
might  be  damaged  as  a  result  of  a  pol- 
luticm  incident,  are  available  which 
may  be  liquidated  to  provide  the  funds 
necessary  to  retire  a  claim  for  the 
amount  of  the  self-insurance  without 
placing  the  8elf-insiu*er  in  an  Insolvent 
position. 

(b)  The  statements  required  by  para¬ 
graphs  (a)  (1)  and  (2)  of  this  section 
must  be  prepared  and  submitted  by 
the  involved  Certified  Public  Account¬ 
ant  when  the  required  financial  state¬ 
ments  are  prepared  in  consolidated 
form  and  the  liability  represents  less 
than  the  full  financial  backing  Pf  the 
consolidated  entity,  otherwise  they 
may  be  prepared  and  submitted  by  the 
’Treasurer  or  equivalent  official. 

(c)  If  the  self-insurer  files  a  Securi¬ 
ties  and  Exchange  Commission  Form 
10-K  report,  a  copy  of  the  self-insur- 
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er’s  most  recent  10-K  report  must  be 
filed  with  the  Fund  Administrator 
within  120  days  after  the  end  of  the 
fiscal  year  to  which  it  relates,  in  addi¬ 
tion  to  filing  the  most  recent  10-K 
report  with  the  initial  application. 

(d)  Each  self-insurer  must  file  annu¬ 
ally  with  the  Fund  Administrator, 
copies  of  documents  required  imder 
paragraph  (a)  of  this  section,  within 
120  days  after  the  close  of  the  self-in¬ 
surer’s  fiscal  accounting  period.  If  a 
self-insurer  files  a  10-K  report  with 
the  Fund  Administrator  under  para¬ 
graph  (c)  of  this  section  which  con¬ 
tains  some  of  the  financial  statements 
required  in  paragraph  (a),  a  separate 
filing  of  those  specific  statements  need 
not  be  made. 

S  135J15  Certification. 

(a)  Applicants  shall— 

(1)  If  the  facility  is  in  existence 
before  September  17.  1979.  apply  for  a 
Certificate  of  Financial  Responsibility 
before  September  17.  1979. 

(2)  If  the  offshore  facility  is  not  in 
existence  on  September  17.  1979.  apply 
for  a  Certificate  of  Financial  Respon¬ 
sibility  at  least  45  days  before  placing 
the  offshore  facility  into  operation  or 
coverage  becomes  effective. 

(3)  If  submitting  an  application  to 
Include  an  additional  facility  under 
previously  established  evidence  of  fi¬ 
nancial  responsibility,  apply  for  a  Cer¬ 
tificate  of  Financial  Responsibility  as 
early  as  possible  before  the  anticipat¬ 
ed  date  of  desired  coverage. 

(b)  Each  application  for  a  Certificate 
of  Financial  Responsibility  must  be 
made  on  a  Coast  Guard  prescribed  Ap¬ 
plication  for  Certificate  of  Financial 
Responsibility  form,  available  from 
the  Fund  Administrator  or  any  Coast 
Guard  District  Office.  This  form  must 
be  submitted  for  each  facility;  howev¬ 
er.  if  evidence  of  financial  responsibili¬ 
ty  has  been  previously  established  in 
an  amount  sufficient  to  m^t  9 135.203 

(a),  no  additional  evidence  need  be 
submitted  with  the  application. 

(c)  Each  application  form  submitted 
under  this  section  must  be  signed  by 
the  applicant.  A  written  statement 
proving  authority  to  sign  must  also  be 
submitted  where  the  signer  is  not  dis¬ 
closed  as  an  individual  (sole  propri¬ 
etor)  applicant,  a  partner  in  a  partner¬ 
ship  applicant,  or  a  director  or  other 
officer  of  a  corporate  applicant. 

(d)  Financial  data  or  other  informa¬ 
tion  submitted  under  this  section  that 
is  proprietary  in  nature,  or  constitutes 
a  trade  secret,  must  be  clearly  desig¬ 
nated  as  such  to  insure  confidential 
treatment  by  the  Fund  Administrator, 
under  5  UJ3.C.  552,  the  Freedom  of  In¬ 
formation  Act,  which  provides  for  ex¬ 
emption  from  disclosure  of  trade 
secret  data. 

(e)  If  any  of  the  information  submit¬ 
ted  for  certification  is  determined  by 


the  Fund  Administrator  to  be  insuffi¬ 
cient  the  Fund  Administrator  may  re¬ 
quire  additional  information  before 
final  consideration  of  the  application. 

(f)  Certificates,  as  issued,  are  to  be 
considered  property  of  the  UJS.  Gov¬ 
ernment,  are  not  to  be  altered  in  any 
manner,  and  must  be  surrendered  on 
demand  when  revoked  in  accordance 
with  9 135.223  of  this  subpart. 

(g)  Applicants  shall  obtain  a  Certifi¬ 
cate  of  Financial  Responsibility  for 
each  facility. 

9  135.219  Notification  of  changes  affecting 
certification. 

(a)  Each  owner,  operator,  or  guaran¬ 
tor  of  an  offshore  facility  shall  within 
ten  days  notify  the  Fund  Administra¬ 
tor  in  writing  when  any  changes  occur 
which  prevent  the  owner,  operator,  or 
•guarantor,  from  meeting  the  obliga¬ 
tions  for  which  a  Certificate  of  Finan¬ 
cial  Responsibility  has  been  issued. 

(b)  Based  on  notice  of  a  change  in  fi¬ 
nancial  capability  under  paragraph  (a) 
of  this  section,  the  Fund  Administra¬ 
tor  may  revoke  a  Certificate  of  Fiium- 
cial  Responsibility. 

9  135.221  Reapplication  for  certification. 

(a)  If  a  Certificate  of  Financial  Re¬ 
sponsibility  becomes  Invalid  for  any 
reason,  an  application  for  a  new  certif¬ 
icate  must  be  immediately  submitted 
to  the  Fund  Administrator  in  accord¬ 
ance  with  9  135.204. 

9 135.223  Certificates,  denial  or  revoca¬ 
tion. 

(a)  A  certificate  may  be  denied  or  re¬ 
voked  for  any  of  the  following  reasons: 

(1)  Making  any  willfully  false  state¬ 
ment  to  the  Fund  Administrator  in 
connection  with  establishing  or  main¬ 
taining  evidence  of  financial  responsi¬ 
bility. 

(2)  Failure  of  an  applicant  or  certifi- 
cant  to  establish  or  maintain  evidence 
of  financial  responsibility  as  required 
by  the  regulations  in  this  subpart. 

(3)  Failure  .to  comply  with  or  re¬ 
spond  to  inquiries,  regulations,  or 
orders  of  the  Fund  Administrator  con¬ 
cerning  establishing  or  maintaining 
evidence  of  financial  responsibility. 

(4)  Failure  to  timely  file  the  reports 
or  documents  required  by  9 135.213  (c) 
and  (d). 

(5)  Cancellation  or  termination  of 
any  insurance  policy,  surety  bond,  in¬ 
demnity,  or  guaranty  issued  under  this 
subpart  or  modification  thereto  which 
reduces  the  financial  capacity  of  the 
applicant  or  certificant  to  meet  the  re¬ 
quirements  of  this  subpart,  unless  sub¬ 
stitute  evidence  of  financial  responsi¬ 
bility  has  been  submitted  to  and  ac¬ 
cepted  by  the  Fund  Administrator. 

(b)  Denial  or  revocation  of  a  certifi¬ 
cate  shall  be  immediate  and  without 
prior  notice  in  a  case  where  the  appli¬ 
cant  or  certificant— 


(1)  Is  no  longer  the  owner  or  opera¬ 
tor  of  the  offshore  facility  in  question; 

(2)  Fails  to  furnish  acceptable  evi¬ 
dence  of  financial  responsibility  in 
support  of  an  application,  or 

(3)  Permits  the  cancellation  or  ter¬ 
mination  of  the  insurance  policy, 
surety  bond,  indemnity,  or  guaranty 
upon  which  the  continued  validity  of 
the  certificate  is  based. 

(c)  In  any  other  case,  before  the 
denial  or  revocation  of  a  certificate, 
the  Fund  Administrator  advises  the 
applicant  or  certificant,  in  writing,  of 
the  intention  to  deny  or  revoke  the 
certificate,  and  shall  state  the  reason 
therefor. 

(d)  If  the  reason  for  an  intended  rev¬ 
ocation  is  failure  to  file  the  reports  or 
documents  required  by  9 135.213  (c) 
and  (d)  the  revocation  shall  be  effec¬ 
tive  10  days  after  the  date  of  receipt  of 
the  notice  of  intention  to  revoke, 
unless  the  certificant  shall,  before  rev¬ 
ocation.  submit  the  required  material 
or  demonstrate  that  the  required  ma¬ 
terial  was  timely  filed. 

(e)  If  the  intended  denial  or  revoca¬ 
tion  is  based  upon  one  of  the  reasons 
in  paragraphs  (aXl)  or  (aK3)  of  this 
section,  the  applicant  or  certificant 
may  request,  in  writing,  a  hearing  to 
show  that  the  applicant  or  certificant 
is  in  compliance  with  this  subpart.  If 
the  applicant  or  certificant  fails  to  file 
a  timely  request  for  a  hearing,  the 
denial  or  revocation  is  effective  10 
days  after  receipt  of  the  notice. 

(f)  If  a  request  for  a  hearing  under 
paragraph  (e)  of  this  section  is  re¬ 
ceived  by  the  Fund  Administrator 
within  10  days  after  the  date  of  re¬ 
ceipt  of  a  notice  of  intention  to  deny 
or  revoke,  the  Fund  Administrator 
grants  a  hearing  and  notifies  the  re¬ 
questing  party  of  the  date,  time,  and 
location  of  the  hearing.  If  a  requesting 
party  fails  to  enter  an  appearance  at 
the  scheduled  hearing,  or  in  lieu 
thereof  fails  to  submit  written  evi¬ 
dence  for  the  consideration  of  the 
hearing  official,  denial  or  revocation  is 
effective  as  of  the  scheduled  date  and 
time  of  the  hearing,  unless  an  exten¬ 
sion  of  time  is  granted  by  the  Fund 
Administrator  for  good  cause  shown. 

(g)  Hearings  under  this  section  are 
informal  and  are  conducted  by  an  offi¬ 
cial  designated  by  the  Fund  Adminis¬ 
trator.  The  official  conducting  the 
hearing  considers  all  relevant  material 
submitted  and  makes  recommenda¬ 
tions  to  the  Fund  Administrator. 

(h)  'The  Fund  Administrator’s  deci¬ 
sion  is  final  agency  action. 

Subporf  D— Notification  Dosignotion  - 
and  Advortisemont 

9 1S5J01  PvrpoM. 

(a)  This  subpart  prescribes  the  re¬ 
quirements  concerning  notification  of 
pollution  incidents,  source  designa- 
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Uon.  and  adverUsement  of  designa¬ 
tions. 

S  13&.303  Definitions. 

(a)  As  used  in  tliis  subpart— 

(1)  "Advertisement"  means  the  dis¬ 
semination  of  information,  including 
methods  other  than  paid  advertise¬ 
ments,  that  advises  the  public  how  to 
contact  the  designated  source  of  pollu¬ 
tion  or  the  Fund  to  initiate  a  claim  for 
economic  loss. 

(2)  "Designated  source"  means  a 
vessel  or  offshore  facility  which  has 
been  designated  by  the  Commandant 
as  a  source  of  oil  pollution. 

(3)  “Occurrences  which  pose  an  im¬ 
minent  threat  of  oil  pollution"  means 
those  incidents  that  are  likely  to 
result  in  a  discharge  of  oil  and  include, 
but  are  not  limited  to:  vessel  collisions, 
grounding  or  stranding;  structural  fail¬ 
ure  in  a  tank,  pipeline  or  other  oil 
handling  system  fire,  explosion  or 
other  events  which  may  cause  struc¬ 
tural  damage  to  a  vessel  or  offshore 
facility. 

NormcATioH 

§  1 35.305  Nottficstion  procedures. 

(a)  The  person  in  charge  of  a  vessel 
or  offshore  facility  that  is  involved  in 
an  incident,  including  occurrences 
which  pose  an  imminent  threat  of  oil 
pollution  shall,  as  soon  as  that  person 
has  knowledge  of  the  incident,  imme¬ 
diately  notify  by  telephone,  radio  tele¬ 
communication  or  a  similar  rapid 
means  of  communication,  in  the  fol¬ 
lowing  order  of  preference— 

(1)  (Within  or  offshore  of  the  48 
contiguous  States  only)  The  Duty  Of¬ 
ficer,  National  Response  Center.  U.S. 
Coast  Guard.  400  Seventh  Street  SW.. 
Washington,  D.C.  20500,  toll  free  tele¬ 
phone  number  800-424-8802;  or 

(2)  The  commanding  officer  or  su- 
penisoi  of  any  Coast  Guard  Marine 
Safety  Office.  Captain  of  the  Post 
Office.  Marine  Safety  Detachment  or 
Port  Safety  Detachment  in  the  vicini¬ 
ty  of  the  incident;  or 

(3)  The  commanding  officer  or  offi¬ 
cer  in  charge  of  any  other  Coast 
Guard  unit  in  the  vicinity  of  the  inci¬ 
dent;  or 

(4)  The  Commander  of  any  Coast 
Guard  District. 

(b)  Notification  given  in  accordance 
with  this  subpart  constitutes  fulfill¬ 
ment  of  the  requirements  of  Subpart 
C  of  33  CFR  Part  153  concerning 
Notice  of  the  Discharge  of  OiL 

S  135.307  Notification  contents. 

(a)  In  each  notification  provided 
under  $135,305,  the  person  in  charge 
of  the  vessel  or  offshore  facility  in¬ 
volved  in  the  incident  shall  provide  his 
or  her  name  and  telephone  number, 
radio  call  sign.  and.  to  the  extent 
known,  the— 


(1)  Location,  date  and  time  of  the  in¬ 
cident; 

(2)  Quantity  of  oil  involved; 

(3)  Cause  of  the  Incident; 

(4)  Name  or  other  identification  of 
the  vessel  or  offshore  facility  involved; 

(5)  Size  aiul  color  of  any  slick  or 
sheen  and  the  direction  of  movement; 

(8)  Observed  on  scene  weather  condi¬ 
tions,  including  wind  speed  and  direc¬ 
tion,  height  and  direction  of  seas,  and 
any  tidal  or  current  influence  present; 

(7)  Actions  taken  or  contemplated  to 
secure  the  source  or  contain  and 
remove  or  otherwise  control  the  dis¬ 
charged  oil; 

(8)  Extent  of  any  injuries  or  other 
damages  incL'n-ed  as  a  result  of  the  in¬ 
cident; 

(0)  Observed  damage  to  living  natu¬ 
ral  resources;  and 

(10)  Any  other  information  deemed 
relevant  by  the  reporting  party  or  re¬ 
quested  by  the  person  receiving  the 
notification. 

(b)  The  person  giving  notification  of 
an  incident  must  not  delay  notifica¬ 
tion  to  gather  all  required  information 
and  must  provide  any  information  not 
immediately  available  when  it  becomes 
known. 

Designation 

$  135.309  Notice  of  Designation. 

(a)  Upon  learning  of  an  incident 
which  involves  oil  pollution,  the  Com¬ 
mandant  designates,  where  possible, 
the  source  of  the  oil  pollution  and  so 
notifies  the  owner,  operator  and  any 
guarantor. 

(b)  Designation  is  made  by  a  written 
Notice  of  Designation  containing,  to 
the  extent  known: 

(1)  The  name  of  the  vessel  or  off¬ 
shore  facility  being  designated  as  the 
source  of  oil  pollution; 

<2)  The  location,  date,  and  time  of 
the  incident; 

(3)  The  quantity  of  oil  involved; 

(4)  The  procedures  for  accepting  or 
denying  the  designation; 

(5)  The  initial  requirements  of  ad¬ 
vertising,  if  any,  and 

(6)  The  name,  address  and  telephone 
number  of  the  responsible  Federal  of¬ 
ficial  to  whom  further  communication 
regarding  the  incident,  advertisement 
of  the  incident,  or  denial  of  designa¬ 
tion  should  be  directed. 

$  135.311  Denial  of  designation. 

(a)  The  owner,  operator  or  guaran¬ 
tor  of  a  designated  source  may  deny  a 
designation  within  five  days  after  re¬ 
ceipt  of  a  written  Notice  of  Designa¬ 
tion. 

(b)  A  denial  of  designation  must  be 
in  writing  and— 

(1)  Identify  the  Notice  of  Designa¬ 
tion;  and 

(2)  Be  submitted  to  the  official 
named  in  the  Notice  of  Designation. 


(c)  Failure  to  deny  a  designation 
does  not,  in  and  of  itself,  constitute  ac¬ 
ceptance  of  liability  under  the  Act  for 
losses  resulting  from  the  incident  de¬ 
scribed  in  the  Notice  of  Designation. 

AoVEBTISEliENT 

S  135.313  Advertisement  determinations. 

(a)  The  Commandant  shall  deter¬ 
mine  whether  each  incident  has 
caused,  or  is  likely  to  cause,  economic 
loss  covered  by  section  303  (a)  of  the 
Act.  Where  such  loss  has  occurred  or 
is  likely  to  occur,  the  type,  scope,  and 
frequency  of  advertisement  required 
shall  be  determined  as  provided  in 
paragraph  (b)  of  this  section. 

(b)  In  making  the  determination 
specified  in  paragraph  (a)'of  this  sec¬ 
tion,  the  Commandant  considers— 

(1)  The  nature  and  extent  of  eco¬ 
nomic  losses  that  have  occurred  or  are 
likely  to  occur; 

(2)  The  persons  who  are  likely  to 
incur  economic  losses; 

(3)  the  geographical  area  that  is  or  is 
likely  to  be  affected; 

(4)  The  most  effective  method  of 
reasonably  notifirlng  potential  claim¬ 
ants  of  the  designation  and  procedures 
for  submitting  claims;  and 

(5)  Any  relevant  information  or  rec¬ 
ommendations  submitted  by  the 
owner,  operator  or  guarantor  of  the 
designated  source. 

(c)  The  Commandant  provides,  in 
writing,  the  specific  requirements  for 
advertising  for  each  pollution  incident 
to  the  designated  representatives  of 
the  owner,  operator,  or  guarantor. 

S  135.315  T)rpes  of  adverUsement. 

(a)  Advertisement  required  by  this 
subpart  shall  be  made  by  one  or  more 
of  the  following  means: 

(1)  Paid  advertisement  in  a  newspa¬ 
per.  or  newspapers,  having  general  cir¬ 
culation  in  the  area  designated  by  the 
Commandant; 

(2)  A  public  service  announcement 

on  commercial  radio  and  television  sta¬ 
tions  serving  the  area  designated  by 
the  Commandant,  when  such  services 
are  available;  '  • 

(3)  Notice  posted  in  marinas,  marine 
supply  stores,  bait  and  tackle  shops 
and  other  appropriate  business  estab¬ 
lishments  or  public  facilities  in  the 
area  designated  by  the  Commandant; 

(4)  News  release  to  all  newspapers, 
radio  and  television  stations  serving 
the  area  designated  by  the  Comman¬ 
dant;  and 

(5)  Publication  in  the  Notice  to 
Mariners. 

S  135.317  Frequency  and  feographicai 
•cepe  of  adverUsement 

(a)  The  frequency  and  geographical 
coverage  of  advertisement  depends 
upon  the  circumstances  of  each  inci- 
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dent  and  will  be  specified  by  the  Com¬ 
mandant.  . 

(b)  When  required,  the  substance  of 
the  required  advertisement  will  be 
published  in  at  least  four  successive 
editions  of  the  Local  Notice  to  Mari¬ 
ners. 

S  135.31f  Content  of  adTcrtiscnient. 

(а)  Each  advertisement  required  by 
this  subpart  must  specify  the— 

(1)  Location,  date,  and  time  of  the 
incident: 

(2)  Geographical  area .  affected,  as 
determined  by  the  Comnuuidant; 

(3)  Quantity  of  oil  involved; 

(4)  Name  or  other  description  of  the 
source  designated  by  the  Comman¬ 
dant; 

(5)  Identity  of  the  owner,  operator 
or  guarantor  of  the  source; 

(б)  Name,  address,  telephone 
number,  office  hours  and  work  days  of 
the  person  or  persons  to  whom  claims 
are  to  be  presented  and  from  whom 
claim  information  can  be  obtained. 

Subport  E — Access,  Denial,  ond 
Detention 

S  135.401  Access  to  vessel  Certificates  of 
Finandal  Responsibility. 

(a)  The  owner,  operator,  master  or 
agent  of  any  vessel  subject  to  the  Act 
shall.  up<m  request  by  any  Coast 
Guard  officer  or  petty  officer,  permit 
access  to  the  vessel  and  produce  for 
examination  the  Certificate  of  Finan¬ 
cial  Responsibility. 

S  135.403  Sanctkms  for  failure  to  produce 
vessel  Certificates  of  Financial  Respoa- 
sibility. 

(a)  The  Captain  of  the  Port  issues 
denial  or  detention  orders  to  the 
owner,  operator,  agent,  or  master  of 
any  vessel  that  cannot  show  upon  re¬ 
quest  a  valid  Certificate  of  Financial 
Responsibility  issued  under  the  Act. 

(b)  A  denial  order  forbids  entry  of 
any  vessel  subject  to  the  Act  to  any 
port  or  place  in  the  United  States  or 
to  the  navigable  waters  of  the  United 
States. 

(c)  A  detention  order  detains  any 
vessel  subject  to  the  Act  at  the  port  or 
place  in  the  United  States  from  which 
it  Is  about  to  depart  for  any  other  port 
or  place  in  the  United  States. 

(d)  The  Captain  of  the  Port  termi¬ 
nates  a  denial  or  detention  order  when 
the  owner,  operator,  agent,  or  master 
of  a  vessel  furnishes  adequate  evi¬ 
dence  that  the  certification  of  finan¬ 
cial  responsibility  requirements  under 
the  Act  have  been  met. 

§  135.405  Appeal  provMons. 

(a)  The  owner,  operator,  agent  or 
master  of  a  vessel  issued  a  denial  or 
detention  order  under  this  subpart 


may  petition  the  District  Commander 
in  any  manner  to  review  that  order. 

(b)  Upon  completion  of  review,  the 
District  Commander  affirms,  sets 
aside,  or  modifies  the  order. 

(c)  Unless  otherwise  determined  by 
the  District  Commander  a  denial  or 
detention  order  remains  in  effect 
pending  the  outcome  of  any  petition 
or  appeal  of  that  order. 

(4)  The  District  Commander  acts  on 
all  petitions  or  appeals  within  10  days 
of  receipt 

(e)  The  decision  of  the  District  Com¬ 
mander  is  final  agency  action. 

PART  136— OFFSHORE  OIL  POLLU- 
TION  COMPENSATION  FUND, 
CLAIMS  PROCEDURES 

Subpart  A — IntrsducHsw 

Sec. 

136.1  Purpose. 

136J  Information. 

136A  Definitions. 

136.7  Foreign  Claims. 

TnoLums 

136.101  Time  limitation  on  claims. 
PMBBEirmxirr 

136.103  Federally  authorized  removal 
costa. 

136.105  Other  claims. 

136.107  Presenting  claims  to  the  Fund. 
136.109  Referral  of  unsettled  claims. 

136.111  Form. 

136.113  Subrogation. 

Coirtsirr 

136.115  Proof. 

136.117  Evidence. 

136.119  Multiple  items  of  damage. 

136.131  Insurance. 

136.123  Other  compensation. 

136.125  Costs  incident  to  claim  prepara¬ 
tion. 

ScTTLSMSHT  AND  NOTICB  TO  CLAmAUT 
136.137  Payment. 

136.139^  Denial  of  claim. 

Swbport  C — Procedures  for  PerUcider  Leases 

IHJUBT  TO,  DXSTKUCnON  OF  OS  LOSS  OF  USS 
OFPaOPBITT 

136.201  Authorised  claimants. 

136.203  Proof. 

136.306  Compensation  allowed. 

Loss  OF  IMCOMZ  DCS  TO  Ikjubt  to.  OB  Db- 
STBuenoH  OF,  Propbbtt  OB  Natobal  Rc- 
SOUBCXS 

136.207  Authorized  claimants. 

136.209  Proof. 

136.211  Compensation  Allowed. 

Ihjubt  to.  ob  Dbstboctiob  or.  Natdbal 
Rbsoubcbs 

136.213  Authorized  claimants. 

136.215  Proof. 

136.217  Compensation  alloared. 

Loss  or  UsB  or  Natobal  Resoobcbs 

136.219  Authorized  claimants. 

136.221  Proof. 

186.233  Compensation  allowed. 


Clbahof  Costs 

136.225  Authorized  claimants. 

136.227  Proof. 

136.229  Compensation  allowed. 

Loss  or  Tax  RsvBiruB  Dub  to  Ibjubt  to 
Pbofbbty 

136.281  Authorized  claimants. 

136J»3  Proof. 

136.235  Compensation  allowed. 

tubpert  P  Admlnlstretive  Review  ef  Oeleis 

136.301  OeneraL 

136.303  Initiation  of  administrative  review. 
136.305  Procedure. 

136.807  Subpenas. 

136.309  Review  of  Administrative  determi¬ 
nation. 

Authobitt:  Title  m.  Pub.  L.  95-372.  92 
Stot  670  (43  UJ3.C.  1811  et  seq.):  49  CFR 
1.46. 

Subport  A — Introducfioii 
S  136.1  Purpose. 

(A)  This  part  prescribes  uniform  pro¬ 
cedures  and  standards  for  the  settle¬ 
ment  of  claims  against  the  Offshore 
Oil  Pollution  Compensation  Fund  (the 
Fund)  twr  e<x>nomic  loss,  including  re¬ 
moval  costs,  resulting  from  or  arising 
out  of  oil  pollution  from  certain  Outer 
Continental  Shelf  activities  as  author¬ 
ized  by  and  in  accordance  with  Title 
III  of  the  Outer  C<»tinental  Shelf 
Lands  Act  Amendm^ts  of  1978  (Pub. 
L.  95-372;  43  U.S.C.  1811-1824). 

§  136J  Informatioii. 

(a)  Any  person  who  desires  to  flle  a 
claim  against  the  Fund  may  obtain  in¬ 
formation  fnxn  the  Administrator, 
Offshore  Oil  Pollution  Compensation 
Fund,  UJ3.  CkMSt  Guard  Headquarters 
(G-W/73).  400  Seventh  Street  SW.. 
Washington,  D.C.  20590. 

8 136A  DeflnHlons. 

(a)  As  used  in  this  part,  the  follow¬ 

ing  terms  shall  have  the  same  mean¬ 
ing  as  defined  in  section  301  of  Title 
m  of  the  Outer  Continental  Shelf 
Lands  Act  Amendments  of  1978  (Pub. 
L.  95-372):  "clalma";  "cleanup  costs"; 
"damages":  ‘Torelgn  claimant"; 

"Fund”;  "guarantor";  “Incident";  "off¬ 
shore  facility":  "oil  pollution";  "opera¬ 
tor”;  "owner";  "person”;  "property”; 
"removal  costs”;  “State”;  "United 
States";  "United  States  clainuuit";  and 
"vessel”. 

(b)  As  used  in  this  partr- 

(1)  "Act”,  means  Title  HI  of  the 
Outer  Continoital  Shelf  Lands  Act 
Amendments  of  1978  (Pub.  L.  95-372, 
43  UH.C.  1811-1824),  entitled  “Off¬ 
shore  Oil  Spill  Pollution  Fund”. 

(2)  "Administrative  Law  Judge" 
means  any  person  designated  by  the 
Commandant  under  5  UH.C.  3105  and 
assigned  to  hear  and  resolve  disputed 
claims  in  accordance  with  section  307 
Ill  of  the  Act. 
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(3)  "Commandant"  means  the  Com¬ 
mandant  of  the  Coast  Guard  or  that 
person's  authorized  representative. 

(4)  “Fund  Administrator”  means  the 
person  to  whom  the  authority  and 
functions  of  the  Commandant  as  ad¬ 
ministrator  of  the  Fund  are  delegated. 

(5)  "Fund  Claims  Adjuster”  means  a 
person  authorized  to  receive,  review, 
adjust,  and  pay  claims  on  behalf  of 
the  Fund. 

(6)  "Natural  resources”  means  land, 
fish,  wildlife,  biota,  air,  water,  and 
other  such  resources  belonging  to, 
managed  by,  held  in  trust  by,  apper¬ 
taining  to  or  otherwise  controlled  by 
the  United  States  (including  the  re¬ 
sources  of  the  fishery  conservation 
zone  established  by  the  Fishery  Con¬ 
servation  and  Management  Act  of 
1976),  any  state  or  local  government, 
or  any  foreign  government. 

(7)  “Oil”  means  petroleum,  including 
crude  oil  or  any  fraction  or  residue 
therefrom  and  natural  gas  condensate, 
except  that  the  term  does  not  include 
natural  gas. 

(8)  "Outer  Continental  Shelf”  means 
“outer  Continental  Shelf”  as  defined 
in  section  2(a)  of  the  Outer  Continen¬ 
tal  Shelf  Lands  Act  (43  U.S.C. 
1331(a)). 

(9)  "Panel”  means  a  three  member 
panel  appointed  by  the  Secretary  of 
Transportation  in  accordance  with  sec¬ 
tion  307(h)  of  the  Act. 

§  136.7  Foreign  claims. 

(a)  Claims  may  be  presented  by  for¬ 
eign  claimants  for  economic  loss, 
except  for  loss  of  tax  revenues,  to  the 
same  extent  that  compensation  for 
economic  loss  may  be  claimed  by  any 
United  States  claimant  when  the  con¬ 
ditions  of  section  303(bK6)  of  the  Act 
are  met. 

(b)  Foreign  claims  must  be  submit¬ 
ted  in  accordance  with  the  regulations 
of  this  part  and  any  additional  instruc¬ 
tions  of  the  Fund  Administrator. 

(c)  Before  any  foreign  claim  may  be 
paid,  the  Fund  Administrator  certifies 
that  the  foreign  claim  is  appropriate 
for  consideration  by  the  Fund. 

Subporf  B — General 

Timeuness 

§  136;101  Time  limitation  on  claims. 

(a)  A  claim  will  not  be  considered  by 
the  Fund  unless  presented,  in  writing, 
to  the  Fund  within  three  years  of  dis¬ 
covery  of  the  economic  loss  for  which 
compensation  is  sought  or  within  six 
years  of  the  date  of  the  incident  which 
resulted  in  the  loss,  whichever  is  earli¬ 
er. 

(b)  When  necessary  to  meet  this  sec¬ 
tion,  a  claim  may  be  presented  to  the 
Fund  even  though  the  claim  has  been 
presented  to  and  is  under  considera¬ 
tion  by  the  owner,  operator,  or  guar¬ 
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antor  of  a  designated  source,  or  other 
person. 

(c)  A  claim  is  presented  on  the  date 
the  claim  is  actually  received  by  a 
Fund  Claims  Adjuster  or  Fund  Admin¬ 
istrator. 

Presentment 

S  136.103  Federally  authorieed  removal 
coita. 

(р)  Claims  for  federally  authorized 
removal  costs  incurred  under  subsec¬ 
tion  (c),  (d),  or  (1)  of  section  311  of  the 
Federal  Water  Pollution  Control  Act, 
and  section  5  of  the  Intervention  on 
the  High  Seas  Act  must  be  presented 
to  the  fund  established  by  section 
311(k)  of  the  Federal  Water  Pollution 
Control  Act  (33  U.S.C.  1251-1376)  in 
accordance  with  the  regulations  of 
Subpart  D  of  33  CFR,  Part  153. 

§  136.105  Other  claims. 

(a)  If  the  source  of  pollution  is 
known,  claims  must  be  presented  to 
the  owner,  operator,  or  guarantor  of 
the  source,  except  where  the  Fund  Ad¬ 
ministrator  has  advertised  or  other¬ 
wise  notified  claimants  and  potential 
claimants  that  the  claims  may  be  pre¬ 
sented  to  the  Fund. 

(b)  A  claim  presented  to  the  owner, 
operator,  or  guarantor  of  the  source  of 
pollution  which  is  denied  for  any 
reason  or  not  settled  by  payment 
Within  sixty  days  may  be  presented  to 
the  Fund. 

(с)  A  claim  may  be  presented  to  the 
Fund  when  the  source  of  pollution  is 
not  known. 

§  136.107  Presenting  claims  to  the  Fund. 

(a)  A  claimant  must  present  a  claim 
to  the  Fund  by  making  the  claim  per¬ 
sonally  at,  or  by  delivering  or  mailing 
the  claim  directly  to  the  Fund  Claims 
Adjuster,  if  known.  If  the  Fund  Claims 
Adjuster  is  not  known,  the  claim  may 
be  submitted  to  the  Fund  Administra¬ 
tor  who  will  fora'ard  it  to  the  appro¬ 
priate  adjuster. 

S  136.109  Referral  of  unsettled  claims. 

(a)  A  claimant  may  present  any 
claim  not  satisfied  imder  S  136.105(b) 
by  requesting  the  owner,  operator,  or 
guarantor  to  whom  the  claim  has  been 
presented  to  refer  the  claim  to  the 
Fund. 

(b)  The  owner,  operator,  or  guaran¬ 
tor  shall,  within  seven  days  of  receiv¬ 
ing  a  request  under  paragraph  (a)  of 
this  section,  forward  the  entire  claim 
file  directly  to  the  Fund  Claims  Ad¬ 
juster  specified  by  the  Fund  Adminis¬ 
trator. 

$136,111  Form. 

(a)  A  claim  must  be  in  writing  and 
include  the  amount  claimed. 

(b)  Whenever  practicable,  a  claimant 
should  submit  a  claim  in  the  format 


UCISTER,  VOL  44,  NO.  54— MONDAY,  MARCH 


specified  and  on  the  forms  provided  by 
the  Fund  (Claims  Adjuster. 

(c)  Each  claim  must  be  signed  in  ink 
by  the  claimant  or  an  authorized 
agent  or  legal  representative  of  the 
claimant. 

(d)  A  claim  presented  by  an  agent  or 
legal  representative  must  be  presented 
in  the  name  of  the  claimant,  showing 
the  title  or  legal  capacity  of  the  agent 
or  representative. 

$  1 36.1 1 3  Subrogation. 

(a)  The  claims  of  subrogor  (insured) 
and  subrogee  (insurer)  for  damages 
arising  out  of  the  same  incident  consti¬ 
tute  a  single  claim. 

(b)  A  subrogor  and  subrogee  may  file 
a  claim  Jointly  or  individually.  If  a 
Joint  claim  is  made,  it  must  be  signed 
by  all  parties  in  interest. 

(c)  A  fully  subrogated  claim  is  pay¬ 
able  only  to  the  subrogee. 

(d)  A  subrogee  must  support  a  claim 
in  the  same  manner  as  any.  other 
claimant. 

Contents 
$136,115  Proof. 

(a)  A  claimant  seeking  damages  must 
establish— 

(1)  The  nature  and  extent  of  eco¬ 
nomic  loss  incurred; 

(2)  When  and  how  the  economic  loss 
was  incurred: 

(3)  That  the  cause  of  the  economic 
loss  was  oil  pollution; 

(4)  That  the  source  of  the  oil  pollu¬ 
tion  was  an  offshore  facility  or  vessel; 
and 

(5)  The  actions  taken  to  avoid  or 
minimize  the  effects  of  the  oil  pollu¬ 
tion. 

(b)  A  claimant  seeking  cleanup  costs 
must  establish  that  the  cleanup  costs 
incurred  were  the  consequence  of  or  in 
response  to  an  incident. 

$  136.117  Evidence. 

(a)  A  claimant  must  submit  evidence 
in  support  of  each  claim. 

(b)  A  sworn  statement  of  the  claim¬ 
ant  may  be  accepted  when  other  evi¬ 
dence  is  not  available. 

$  136.119  Multiple  itenu  of  damage. 

(a)  A  claimant  must  include  all 
known  losses  arising  out  of  a  single  in¬ 
cident  or  from  the  same  oil  pollution 
when  submitting  a  claim. 

(b)  Each  separate  type  of  loss  (as  de¬ 
scribed  in  Subpart  C  of  this  part)  must 
be  separately  listed. 

(c)  In  the  discretion  of  the  Fund  Ad¬ 
ministrator  each  separate  type  of  loss 
may  be  treated  separately  for  settle¬ 
ment  purposes. 

$  136.121  Insurance. 

(a)  A  claimant  must  provide  the  fol¬ 
lowing  information  concerning  any  in¬ 
surance  owned  by  the  claimant  which 
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may  cover  the  loss  for  which  compen¬ 
sation  is  claimed. 

(1)  The  names  and  addresses  of  in¬ 
surers; 

(2)  The  kind  and  amount  of  cover¬ 
age; 

(3)  The  policy  number; 

(4)  Whether  a  claim  has  been  or  will 
be  presented  to  an  insurer,  and  if  so. 
the  amount  of  the  claim  and  the  name 
of  the  insurer;  and 

(5)  Whether  any  insurer  has  paid 
the  claim  in  full  or  in  part,  or  has  indi¬ 
cated  whether  or  not  payment  will  be 
made. 

S  136.123  Other  compeniation. 

(a)  A  claimant  must  include  with 
each  claim  an  accounting,  including 
source  and  value,  of  all  other  compen¬ 
sation  received  as  a  consequence  of  the 
incident  out  of  which  the  claim  arises 
including,  but  not  limited  to.  mone¬ 
tary  payments,  goods  or  sendees,  or 
other  benefits. 

5  136.125  Costs  incident  to  claim  prepara¬ 
tion. 

(a)  Costs  necessarily  incurred  in  the 
preparation  of  a  claim  may  be  includ¬ 
ed  in  the  claim. 

(b)  Compensation  may  be  allowed 
for  reasonable,  necessary,  costs  of 
claim  preparation. 

SKTTLnfENT  AND  NOTICE  TO  CLAIMANT 
8 136.127  Payment 

(a)  Payment  Is  made  as  soon  as  pos¬ 
sible  when  a  claim  is  approved  in  full 
or  an  offer  of  settlement  is  accepted. 

(b)  Whenever  a  claim  is  not  ap¬ 
proved  in  full,  the  claimant  is  notified 
in  writing  of  the  settlement  offer.  Ac¬ 
ceptance  of  the  settlement  offer  must 
be  in  writing. 

(c)  The  acceptance  of  an  offer  in  set¬ 
tlement  is  final  and  conclusive  for  all 
purposes  and.  upon  payment,  consti¬ 
tutes  a  release  of  the  Fund  for  the 
claim. 

(d)  Failure  to  accept  an  offer  of  set¬ 
tlement  within  thirty  days  constitutes 
rejection  of  the  offer. 

8  136.12f  Denial  of  claim. 

(a)  A  claimant  will  be  notified  in 
writing  whenever  a  claim  against  the 
Fund  is  denied,  including  when  denial 
results  from  rejection,  by  the  claim¬ 
ant.  of  an  offer  of  settlement. 

(b)  The  notification  of  paragraph  (a) 
of  this  section  Includes  a  statement  of 
the  claimants  right  to  further  review 
of  the  claim. 

(c)  A  claimant  may  consider  a  claim 
not  settled  within  sixty  dasrs  of  receipt 
by  a  Fund  Claims  Adjuster  as  being 
denied  for  purposes  of  administrative 
review. 


RULES  AND  REGULATIONS 

Svbport  C — Procoduros  for  Porficulor 
Losses 

Injury  to.  Destruction  or  or  Loss  or 
Use  or  Property 

8  136.201  Authorised  claimants. 

(a)  A  claim  for  injury  to  or  destruc¬ 
tion  of  real  or  personal  property, 
which  may  Include  loss  of  use  of  the 
property,  or  a  claim  for  loss  of  use  of 
real  or  personal  property  which  is  not 
damaged,  may  be  presented  by  any 
person  either  owning  or  leasing  the 
property. 

8136.203  Proof. 

(a)  A  claimant  must  establish  an 
ownership,  rental,  or  leasehold  inter¬ 
est  in  the  property. 

(b)  For  each  claim  for  injury  to.  or 
destruction  of,  property  the  claimant 
must  establish— 

(1)  That  the  property  was  injured  or 
destroyed; 

(2)  The  cost  of  repair  or  replace¬ 
ment;  and 

(3)  The  value  of  the  property  both 
before  and  after  injury  occurred,  if 
the  cost  of  repairs  exceeds  replace¬ 
ment  cost. 

(c)  For  each  claim  for  loss  of  use  of 
property,  the  claimant  must  estab- 
lish- 

(1)  That  the  property  was  not  availa¬ 
ble  for  use; 

(2)  Whether  or  not  substitute  prop¬ 
erty  was  available  and  utilized,  and 
the  costs  thereof;  and 

(3)  The  economic  loss  incurred  as  a 
result  of  the  loss  of  use  of  the  proper¬ 
ty. 

8  136.205  Compensation  allowed. 

(a)  The  measure  of  damages  for  in¬ 
jured  property  is  the  actual  or  esti¬ 
mated  net  cost  of  repairs  necessary  to 
restore  the  property  to  substantially 
the  condition  which  existed  immedi¬ 
ately  before  injury. 

(b)  If  the  actual  or  estimated  net 
cost  of  repairs  exceeds  the  value  of  the 
property  immediately  before  injury 
less  the  value  immediately  after 
injury,  the  measure  of  damages  is  the 
value  of  the  property  Immediately 
before  injury  less  the  value  immedi¬ 
ately  after  injury. 

(c)  Compensation  for  loss  of  use  of 
property  may  be  allowed  for  reason¬ 
able  costs,  actually  incurred,  for  use  of 
substitute  property  or.  if  substitute 
property  was  not  reasonably  available, 
for  the  amount  of  the  net  economic 
loss  which  resulted  from  not  having 
use  of  the  property.  When  substitute 
property  was  reasonably  available,  but 
not  used,  compensation  for  loss  of  use 
is  not  payable. 
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Loss  OP  Income  Due  to  Injury  to.  or 

Destruction  op.  Property  or  Natu¬ 
ral  Resources 

8  136.207  Authorized  clalnuuito. 

(a)  A  claim  for  loss  of  profits  or  im¬ 
pairment  of  earning  capacity  due  to 
injury  to.  or  destruction  of,  real  or 
personal  property  or  natural  resources 
may  be  presented  by  any  person  deriv¬ 
ing  at  least  25  per  cent  of  his  or  her 
annual  income  from  activities  which 
utilize,  or  are  related  to  the  utilization 
of,  the  property  or  natural  resource. 

(b)  A  person  who  either  owns  or 
leases  property  which  is  injured  or  de¬ 
stroyed  is  not  a  proper  claimant  under 
paragraph  (a)  of  this  section.  That 
person  should  claim  under  8 136.201. 

(c)  A  person  who  uses  natural  re¬ 
sources  directly  is  not  a  proper  claim¬ 
ant  under  paragraph  (a)  of  this  sec¬ 
tion.  That  person  should  claim  under 
8 136.219. 

8136.209  Proof. 

(a)  The  claimant  must  establish— 

(1)  That  property  or  natural  re¬ 
sources  have  been  injured  or  de¬ 
stroyed; 

(2)  That  25  per  cent  of  the  claim- 
aqt’s  income,  on  an  annual  basis,  is  de¬ 
rived  from  activities  which  utilize,  or 
are  related  to  the  utilization  of,  the  in¬ 
jured  or  destroyed  property  or  natural 
resources; 

(3)  That  the  claimant’s  income  from 
these  activities  was  reduced  as  a  conse¬ 
quence  of  injury  or  destruction  of  the 
property  or  natural  resources;  and 

(4)  Whether  or  not  substitute  em- 
plosrment.  or  business,  was  available 
and  undertaken  and.  if  so.  the  amount 
of  Income  received. 

8  136.211  CompciMstion  allowed. 

(a)  Compensation  is  limited  to  the 
reduction  or  loss  of  earnings  or  profits 
suffered  but  is  not  allowed  for  lost  em- 
plosrment  or  business  when  appropri¬ 
ate  substitute  emplosrment  or  business 
was  available  but  not  undertaken. 

(b)  If  substitute  emplosrment  or  busi¬ 
ness  was  undertaken,  any  resulting  re¬ 
duction  in  earnings  pr  profits  may  be 
allowed. 

Injury  to.  or  Destruction  or. 

Natural  Resources 

8  136.213  Authorized  claimanU. 

(a)  A  claim  for  injury  to,  or  destruc¬ 
tion  of.  natural  resources  may  be  pre¬ 
sented  by— 

(1)  A  Federal  agency  designated  by 
the  President,  as  trustee,  for  those 
natural  resources  over  which  the 
United  States  has  sovereign  rights  or 
exercises  exclusive  management  au¬ 
thority;  or 

<2)  Any  State,  for  natural  resources 
within  the  boundary  of  the  State  be- 
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longing  to,  managed  by,  controlled  by, 
or  i4}p«tainlng  to  the  State. 

$136,215  Proof. 

(a)  A  claimant  must  establish— 

(1)  The  identification  and  quantity 
of  the  natural  resource  for  which  com¬ 
pensation  is  claimed; 

(2)  The  nature  and  extent  of  the 
injury  to  the  natural  resource; 

(3)  The  cost  to  restore  or  replace  the 
natural  resource;  and 

(4)  Any  economic  loss  relating  to  the 
natural  resource  which  would  not  be 
recovered  by  replacement  or  restora¬ 
tion. 

$  136.217  Compensation  allowed. 

(a)  The  amount  of  compensation  is 
based  on— 

(1)  The  cost  to  restore,  rehabilitate, 
or  acquire  the  equivalent  of  the  natu¬ 
ral  resource;  and 

(2)  Any  additional  associated  eco¬ 
nomic  loss  actually  suffered. 

Loss  OF  Use  or  Natural  Resources 

$  136.219  Authorized  claimants. 

(a)  A  claim  for  loss  of  use  of  natural 
resources  may  be  presented  by  any 
person  who  incurs  economic  loss  as  a 
result  of  not  being  aMe  to  directly  use 
any  natural  resource. 

S  136.221  Proof. 

(a)  A  claimant  must  establish— 

(1)  The  identification  of  the  natural 
resource  for  which  compensation  for 
loss  of  uae  is  claimed; 

(2)  The  activity  which  the  loss  of  use 
of  the  natural  resource  prevented  or 
affected; 

(3)  An  explanation  of  how  the  use  of 
the  natiu^  resource  was  affected; 

(4)  Alternatives  to  the  activity  and 
whether  or  not  utilized,  and  if  so.  how, 
and  with  what  result;  and 

(3)  The  economic  loss  suffered. 

$  136.223  Compensation  allowed. 

(a)  The  amount  of  compensation  al¬ 
lowed  is  the  net  economic  loss  in¬ 
curred  except  that  compensation  is 
not  allowed  to  the  extent  that  reason¬ 
able  alternatives  to  the  affected  activi¬ 
ty  were  available  but  not  utilized. 

Clbahut  Costs 

$  136.225  Authorized  claimants. 

(a)  A  claim  for  deanup  costs  may  be 
presented  by  any  person. 

$136,227  Proof. 

(a)  A  claimant  must  establish— 

(1)  The  actions  taken  to  prevent, 
minimize,  or  mitigate  oil  pollution; 

(2)  The  costs  and  other  economic 
loss  incurred  as  a  result  of  these  ac¬ 
tions;  and 

(3)  Why  the  actions  were  taken. 


$  136.229  Compensation  allowed. 

(a)  The  amount  of  compensation  al¬ 
lowed  is  the  total  of  reasonable  costs 
and  other  economic  loss  incurred. 

(b)  Except  for  action  taken  with  re¬ 
spect  to  property  owned,  leased,  or 
otherwise  subject  to  the  supervision, 
management,  or  use  of  the  claimant, 
voluntary  actions  will  not  ordinarily 
be  compensated. 

Loss  or  Tax  REVEitus  Dux  to  Injury 
TO  Property 

$  136.231  Authorized  claimants. 

(a)  A  claim  for  loss  of  tax  revenue 
may  be  presented  on  behalf  of  the 
United  States,  or  any  State  or  political 
subdivision  thereof  with  authority  to 
assess  and  collect  taxes,  by  the  official 
charged  with  the  responsibility  and 
authority  for  collecting  these  taxes. 

$136,233  Proof. 

(a)  A  claimant  must  establish— 

(1)  The  identification  and  descrip¬ 
tion  of  the  tax  for  which  compensa¬ 
tion'  is  claimed,  including  authority 
and  regulations,  property  affected, 
method  of  assessment,  rate,  and 
method  and  dates  of  collection; 

(2)  That  a  consequence  of  the  oil 
pollution  was  a  reduction  in  tax  reve¬ 
nue; 

(3)  The  total  tax  assessment  or  tax 
revenue  collected  for  the  tax  period 
before  injury  occurred;  and 

(4)  The  net  loss  of  revenue. 

$  136.235  Compensation  allowed. 

(a)  The  amount  of  compensation  al¬ 
lowed  is  the  total  tax  revenue  actually 
lost  during  the  one  year  period  follow¬ 
ing  the  oil  pollution  incident. 

Subpart  D — Administrative  Review  of 
Claims 

$  136.301  GeneraL 

(a)  Administrative  review  of  the 
denial  of  a  claim  is  either  by  panel  or 
administrative  law  Judge  in  accordance 
with  the  Administrative  Procedure  Act 
(5  UJ3.C.  554),  section  307  of  the  Act, 
and  these  regulations. 

$  136.303  Initiation  of  Administrative 
review. 

(a)  A  claimant  must  initiate  review 
of  a  claim  by  written  notice,  within  30 
days  of  the  denial  of  a  claim,  to  the 
Fund  Administrator,  for  forwarding  to 
the  Commandant. 

(b)  Upon  receipt  of  a  request  for 
review  of  a  claim  the  Commandant 
refers  the  claim  to  an  administrative 
law  Judge  or  recommends  to  the  Secre¬ 
tary  of  Transportation  that  the  claim 
be  referred  to  a  panel.  If  the  Secretary 
does  not  refer  the  claim  to  a  panel,  the 
claim  is  returned  to  the  Commandant 
for  referral  to  an  administrative  law 


Judge.  The  Commandant  notifies  the 
claimant  of  the  action  taken. 

(c)  The  Fund  Administrator  may  re¬ 
consider  any  claim  at  any  time  before 
a  claim  is  referred  to  an  administrative 
law  Judge  or  panel. 

$136405  Procedares. 

(a)  The  administrative  law  Judge,  or 
presiding  officer  of  a  panel,  is  respon¬ 
sible  for  all  proceeding  for  review  of  a 
claim  and.  may— 

(1)  Administer  oatha  and  affirma¬ 
tions; 

(2)  Issue  subpenas; 

(3)  Adopt  procedures  for  the  submis¬ 
sion  of  evidence; 

(4)  Rule  on  offers  of  proof  and  re¬ 
ceive  evidence; 

(5)  Dispose  of  procedural  requests 
and  similar  matters;  and 

(6)  Convene,  recess,  reconvene,  ad¬ 
journ,  and  otherwise  regulate  the 
hearing. 

(b)  An  informal,  preliminary  confer¬ 
ence  is  held,  in  advance  of  the  hearing, 
presided  over  by  the  administrative 
law  Judge,  or  presiding  officer,  to 
narrow  the  issues  and  otherwise  dis¬ 
cuss  the  specific  matters  in  dispute. 

(c)  A  verbatim  record  is  made  of  the 
hearing.  A  transcript  is  not  prepared 
unless  either  an  appeal  is  taken  or  the 
administrative  law  Judge,  or  presiding 
officer,  specifically  so  orders.  If  a  tran¬ 
script  is  either  required  or  desired  for 
further  review  of  the  claim  the  moving 
party  must  order  and  pay  for  the  origi¬ 
nal  transcript  for  use  by  the  reviewer. 
The  parties  are  responsible  for  obtain¬ 
ing  copies  of  the  transcript  for  their 
own  use. 

(d)  The  administrative  law  Judge,  or 
panel,  lu'omptly  renders  a  decision  fol¬ 
lowing  the  close  oi  the  proceedings. 

(e)  The  decision  of  the  administra¬ 
tive  law  Judge,  or  panel,  constitutes 
final  agency  action,  unless,  within  30 
dasrs  of  the  decision,  review  under 
$  136.309  has  been  directed. 

$136407  Sabpenas. 

(a)  The  administrative  law  Judge,  or 
presiding  officer^  may  issue  subpenas 
for  the  attendance  and  the  giving  of 
testimony  by  witnesses  or  for  the  pro¬ 
duction  of  any  relevant  evidence 
either  upon  motion  by  the  administra¬ 
tive  law  Judge,  or  presiding  officer,  or 
upon  request  of  either  the  claimant  or 
Fund. 

(b)  Each  subpena  bears  the  name 
“Offshore  Oil  Pollution  Compensation 
Fund"  and  the  name  and  address  of 
the  issuing  administrative  law  Judge  or 
presiding  officer  and  commands  the 
person  to  whom  it  is  directed  to  testify 
at  a  specified  time  and  place  or  to  pro¬ 
duce  at  a  specified  time  and  place 
books,  papers,  documents,  or  any 
other  evidence  described  in  the  sub¬ 
pena  with  the  particularity  necessary 
to  identify  what  is  desired. 
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(c)  Service  of  a  subpena  shall  be  by 
personal  service,  or  by  certified  mail 
with  return  receipt  to  be  signed  by  the 
addressee  only.  Proof  of  service,  or  an 
explanation  of  the  lack  of  service, 
shall  consist  of  appropriate  endorse¬ 
ment  upon  a  copy  of  the  subpena.  and 
shall  be  delivered  to  the  administra¬ 
tive  law  Judge,  or  presiding  officer. 

(d)  The  person  to  whom  a  subpena  is 
directed  may  apply  to  the  administra¬ 
tive  law  Judge,  or  presiding  officer,  in 
writing,  to  request  that  the  subpena 
be  quashed  or  modified.  The  adminis¬ 
trative  law  Judge,  or  presiding  officer, 
promptly  considers  and  roles  on  the 
request.  The  request  must  be  made  at 
least  five  days  before  appearance  is  re¬ 
quired  or  documents  must  be  pro¬ 
duced. 

(e)  Subpenaed  witnesses  are  entitled 
to  the  same  fees  and  mileage  allow¬ 
ance  as  witnesses  subpenaed  by  Dis¬ 
trict  Courts  of  the  United  States. 
These  witness  expenses  are  reimburs¬ 
able  by  the  Fun^  to  be  paid  by  the 
Fund  Administrator,  if  and  when  certi¬ 
fied  by  the  administrative  law  Judge, 
or  presiding  officer,  as  costs  necessary 
to  settle  claims  against  the  fund. 

(f)  If  the  administrative  law  Judge, 
or  presiding  officer,  rules  that  good 
cause  has  been  shown  for  seeking  Judi¬ 
cial  enforcement  of  a  subpena.  the 
ruling  is  referred  to  the  United  States 
District  Court  for  enforcement. 


S  136.309  Review  of  adBainistrative  deter- 
minatioB. 

(a)  Either  the  claimant  or  the  Fund 
may  petition  the  Secretary  of  Trans¬ 
portation.  in  the  case  of  administra¬ 
tive  review  by  panel,  or  the  Comman¬ 
dant.  in  the  case  of  administrative 
review  by  administrative  law  Judge,  for 
further  review.  Review  is  granted  at 
the  discretion  of  the  Secretary  or 
Commandant,  as  appropriate. 

(b)  A  petition  under  paragraph  (a)  of 
this  section  must— 

(1)  Be  in  writing; 

(2)  Be  made  within  15  days  of  the 

decision  of  the  administrative  body; 
and  , 

(3)  Specify  the  Issues  in  dispute  and 
the  basis  for  the  appeal. 

(c)  Either  the  Secretary  of  Transpor¬ 
tation,  for  a  claim  reviewed  by  a  panel, 
or  the  Commandant,  for  a  claim  re¬ 
viewed  by  an  administrative  law  Judge, 
may,  on  their  own  initiative,  review 
the  decision  of  the  administrative 
body. 

Effective  date:  These  regulations  are 
effective  on  March  17. 1979. 

Dated:  March  14.  1979. 

J.  B.  Hates, 

Admiral,  U.S.  Coast  Guard 
Commandant 

[FR  Doc.  79-8255  FUed  3-16-79;  8:45  am] 
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